final minutes

Michigan Law Revision Commission Meeting
Tuesday, September 24, 2013 = 12:00 noon
Room 405 = State Capitol Building
100 N. Capitol Avenue = Lansing, Michigan

Members Present: Members Absent and Excused:
Tony Derezinski, Acting Chair Richard McLellan, Chair
Senator Vincent Gregory John Strand

Representative Andrew Kandrevas
Representative Tom Leonard
Senator Tonya Schuitmaker
George Ward

Judge William Whitbeck

I Convening of Meeting
Acting Chairperson Derezinski called the meeting to order at 12:05 p.m.

II. Roll Call
The roll was taken and absent members were excused. A quorum was present.

III. Approval of June 20, 2013 Meeting Minutes

The Acting Chair asked for a motion to approve the minutes of the June 20, 2013 meeting. No corrections or additions
were offered. Representative Leonard moved, supported by Senator Schuitmaker, to adopt the minutes of
the June 20, 2013 Michigan Law Revision Commission meeting. The minutes were unanimously
approved.

1v. Criminal Sentencing and Procedures Project

Acting Chair Derezinski presented background and explained the goal of the Criminal Sentencing and Procedures
project. He then called on Mr. Carl Reynolds of The Council of State Governments to begin the presentation. A copy of
the CSG presentation is attached to these minutes.

A period of question and answer followed. The Acting Chair announced that the next CSG presentation is expected in
early December.

V. Public Comment

The Acting Chair asked if there were any public comments. Mr. Sean Bennett provided a written statement (attached)
which was made available to the Commission members. Mr. Bennett requested that the Commission consider
recommending the repeal of the drug corporation immunity statute. There were no other comments from the public.

VI. Adjournment
Having no further business, the meeting was adjourned at 1:45 p.m.

(Approved at the December 11, 2013 Michigan Law Revision Commission meeting.)
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JUSTICE ¥ CENTER

THE CouNcIL OF STATE GOVERNMENTS

Sentencing and Justice
Reinvestment Initiative

MICHIGAN

Michigan Law Revision Commission
September 24,2013

. Carl Reynolds, Senior Legal & Policy Advisor
Andy Barbee, Research Manager

Ellen Whelan-Wuest, Policy Analyst

Shane Correia, Program Associate

Overview of Presentation

g Stakeholder Perspectives

Reducing Criminal Behavior

g Sentencing Analyses

Council of State Governments Justice Center
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Stakeholder Perspectives

Council of State Governments Justice Center
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Council of State Governments Justice Center 4
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Divergent Views of Michigan’s Longer Lengths of Stay

Prosecutors see longer lengths of stay as the PEW

natural effect of a serious crime problem - a
hardening population - and of the difficulty
of getting to a prison sentence under the
sentencing guidelines.

Time Served
The High Cost, Low Return
f Longer Prison Terms

Analyses: Reduce spending on corrections

Analysis of Difference in Time Served

Defenders see an accumulation of increased
penalties in amendments to the guidelines,
increased maximums, harsh mandatory
minimum terms, increased authority for T
- . . - . Murder 89% 86% 147 142 139

consecutive sentencing, wide discretion for

. Robbery 7% % 64 97 ‘ 73
habitual and repeat drug offenders, and <o
tough parole practices and policies. —

Aggravated
Assault

Percent of convictions

National
Average

61% 63% 79 105 61

Burglary 9% 38% 29

Council of State Governments Justice Center 5

Divergent Views of the “Short Sentence” Problem

Counties feel burdened by existing
sentences to jail and fear the “shift and
shaft” where the guidelines are concerned.

DOC feels ineffective when short sentences defeat their ability
to provide appropriate programming sufficiently before ERD.

A0 21% Prison

1% Other
Council of State Governments Justice Center 6

20% Jail

35% Jail + Probation

23% Probation

’ 76% of Sentences

Involved Incarceration
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Survey of Prosecutors Informs the Question of “Workability”

Almost 60% of Prosecutors Find the Guidelines Complex,
But Most Feel the Complexity Is Necessary

Perceived Complexity of the Sentencing Guidelines

Too Complex

Not Complex 41%
. i § ) 72% reported the
O%  10% 205 30% 40k 50k training they receive is
adequate

Council of State Governments Justice Center 7

Divergent Views on Disparities in Sentencing and Charging

Probation Agents view PSls as Rule 6.425 Sentencing; Appointment of
bench-driven, so practices differ Appellate Counsel
from place to place. (A) Presentence Report; Contents.

P ¢ diud . (1)Prior to sentencing, the
rosecutors and juages view probation officer must

sentencing recommendations in investigate the defendant’s
PSls as driven by DOC policy. background and character, . . .

Almost Half of Prosecutors Perceive Sentencing Disparities

Do you perceive there to be Percent of Respondents Indicating Causes of

Prosecutors perceive sentencing oo oy gt S
5 oo . . . offenses and guidelines Philosophy of Juige
disparities and primarily attribute sores? psiorice

Publicity

them to judicial philosophy.

Ageof Defendant

No Yes

51% 49% Gender of Defendant

Rae of Defendant

Defenders perceive disparity in
prosecutor charging practices.

Prosecutorial Phiosophy
Local Politcs

0% 20% AD% 60% 5% 1005

Council of State Governments Justice Center 8
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Legal Financial Obligations Are a Recurring Theme

Different perspectives:

* Reentry & Offender Impact Rszﬂ;“g BUTUR A PENNY
* Child Support Enforcement
* Court System Collections ’ = |

A
e

* Crime Victim Compensation
* Crime Victim Restitution

Issues Emerging in Michigan: RESTITUTION
* Victims: Courts not prioritizing ey s 22l G

restitution
¢ Defenders & Advocates: Courts
using ‘pay or stay’ sentencing

ensus? Many Stakeholders suggest

Reducing Criminal Behavior

Council of State Governments Justice Center
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Knowledge on Improving Criminal Justice Outcomes
Has Increased Dramatically Over the Last 20 Years

Academics and practitioners have contributed to this
growing body of research

NATIONAL INSTITUTE OF JusTice

Ot on yosncs Procasss &

Risk Principle of Case
Classification in Correctional
Treatment i g

A Meta-Analytic Investigation

DA Andiews
Craig 1

ot Aot e Oucs ot e oo ey feen

[ ——

Assessing Correctional [ About CrimeSolutions.gov
Rehabilitation: Policy, R e o .
Practice, and Prospects

By Prwscts T Cotlen v Ponl Gendosy

Keywarh: risk i o mve smidyads, O works. treutment

o instes in regand W sk asscsment are geominent in the health, Muisun, sl

sl service e rese e reasomably well umdersond. In swany domasns of
n " by i the analysis of s
understoosd that individush iy he deflerentiaiod scconding 1o dhels chasces of di-

Aeu T G It Oy Bire st e

Council of State Governments Justice Center 11

Reducing Criminal Behavior Requires
Focusing on Risk, Need, and Responsivity

Traditional Approach Evidence-Based Practices

Risk Assess risk of recidivism and focus
supervision on the highest-risk
offenders

Supervise everyone
the same way

Prioritize programs addressing the
needs most associated with
recidivism

Assign programs that Need
feel or seem effective

Deliver programs the Responsivity Deliver programs based on
same way to every offender learning style, motivation,
offender and/or circumstances

Council of State Governments Justice Center
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|dentify and Focus on Higher-Risk Offenders

Without Risk Assessment... With Risk Assessment...
YRR
LR II’HIN’W.

EFE I IRy
REUEEINEN U

Risk of Re-offending

LOW MODERATE HIGH
10% 35% 70%
re-arrested re-arrested re-arrested

Target the Factors that Evidence Shows
Are Most Central to Criminal Behavior

Employment/
Education

The Big Four
(impacting these are the
major drivers to reducing

criminal behavior)

Housing

Higher-risk
offenders are
Criminal \ Family likely to have
Behavior \\
. more of the
~ \ H
N\ Big Four.

Substance
Use

~\‘ | Programs targeting these 1
——————— E| needs can significantly lower |1
1 recidivism rates |

Leisure

* Past criminality
annot be changed.

Council of State Governments Justice Center
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After Getting the Who and the What,
Supervision and Programming Should Be Well Targeted

Risk of Re-offending

LOW MODERATE HIGH
10% re-arrested 35% re-arrested 70% re-arrested

® & & 0 0 0 O

SL;,pIe:?v\?;ion/ fﬂvﬂvﬂvﬂwﬂ\m\
mensty | TITIINT

L
AL

Moderate
Supervision/
Program
Intensity

High
Supervision/
Program
Intensity

e U S

1
1
1
1
]
]
]
]
]
]
]
1
1
1
]
4
]
]
]
]
]
1
1
1
1
]
]
]
]
]
1
T
i
1
]
]
]
]
]
]
]
1
1
1
|

Council of State Governments Justice Center

Ensure Programs Are High Quality and Properly Implemented

How Well?

Is the program based on principles
demonstrated to be effective?

Is program matched with appropriate
client population?

Program
Effectiveness

(reduced recidivism)

[Is program implemented as designed? ]

[Are program staff properly trained? ]

Is performance tracked and measured
against expectations?

Council of State Governments Justice Center
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Elements of Effective Supervision

Focus supervision officer time and program
resources on the highest-risk offenders.

Use a graduated range of sanctions and
incentives to guide specific type of response
to violations and compliance.

Enable officers to respond meaningfully to
violations without delay or time-consuming
processes.

Prioritize the most expensive, restrictive
sanctions for offenders committing the most
serious violations.

Council of State Governments Justice Center 17

Where and How Treatment Is Delivered
Impacts the Degree of Recidivism Reduction

Impact of Treatment
Intervention on Recidivism Rates

Drug Treatment
in Prison

Drug Treatment Supervision
in the with Risk Need

Community + Responsivity

Supervision, with effective

24% “RNR” principles, yields the
biggest recidivism reduction

-17%

Source: Lee, 5, Aos, 5, Drake, E, Pennucci, A, Miller, M., & Anderson, L Source: Latessa, Lovins, and Smith, * Follow-up Evaluation of Ohia’s
(2012). Return on investment: Evidence-based options to improve Community Based Correctional Facilities, Outcome Study, February 2010
statewide outcomes, April 2012 {Document No. 12-04-1201). Clympia:

Washington State Institute for Public Palicy.

Council of State Governments Justice Center
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Sentencing Analyses

Council of State Governments Justice Center

Addressing Risk of Recidivism and Severity of Offense
Are Critical Components of Effective Sentencing (and Parole)

In Addition to the Explicit Goals of Sentencing and Parole,

"‘““”""““‘“"'“% These features are central to the idea of all
guidelines using severity and risk.

N

\ — Low Risk of Reoffending  High -
E Low
Low Severity Low Severity
O Public Safety Low Risk High Risk
O Proportionality Offense
Severity
- Certamty Also fit within Hizh S - A "
N m risk/severity 1gh Sseverity igh Severity
= PrEdICtablllty framework Low Risk High Risk
1 Workability High
v

Council of State Governments Justice Center
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Michigan Sentencing Guidelines Attempt to
Classify by Offense Severity and Risk of Recidivism

. . : Sentencing Grid for Class F Offenses—MCL 77767
Low Risk of Reoffending  High > Includes Ranges Calculated for Habitual Offenders (MCL 777.21(3)(a)-(c))
Low PRV Level

| A B c D E F|=

Lt o AR D o R ||

) ) 1 3 & L =1 | B | Lo |
Low Severity Low Severity B, P O P o P T (PR T T B T P T
. . . -~ 9 1y | ) M M HOY
Low Risk High Risk el - S Wl d e | e s e

u 1 6 ¥ _|:J n | » | u |
1 ™ | ¥ La n | ] W | HO2
Offense o 0[50 » 0 S I 5w | 10 512 | % | Hos
. » | | x . e = I

Severity 1 " iy el 3 Ll | E}
LU e | N | 2 » | w0 ¥ | HO:
o | 0 0 sy 2 = | 10— 12 5 = 185 =mn
) ) . . 1 | e | L - | | 4 ___:_' 8| Hos

High Severity High Severity [ S R ) T I T | E ol |
) B i !y 1 o L2 ] 2 L2 s a | 12 F20 14 2] g [ gwo
Low Risk ngh Risk el | | L | u | % | o s Hos
| N | L B - L

High
v Eor all grids, defendants are:

*
o

Moved along a ‘left to right’ scale based on prior criminal
activity, AND

te

‘.

Moved along a ‘top to bottom’ scale based on
aggravating factors.

The intersection of the horizontal and vertical scores indicates
a cell-type into which the defendant falls for sentencing.
There are 3 cell-types (Intermediate, Straddle, and Prison).

Source: Sentencing Guidelines Manual, Michigan Judicial Institute, June 2012,

Council of State Governments Justice Center

Sentencing Begins with Crime

Crime and Arrest Statistics are 17% and 11% declines in crime
and arrests since 2008,
Down, but...

respectively

Four of nation’s 10 most violent
cities

High Crime Remains a Problem

Very low clearance rates in high
crime areas

V

Loss of sworn officers

Resources Limited Loss of entire police departments

Source: Michigan Incident Crime Reporting, 2008-12, Michigan State Police.

Council of State Governments Justice Center
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With Arrests Declining, Felony and Misdemeanor Case
Dispositions Declined 7% and 17% from 2003 to 2011

Felony
Dispositions

Misdemeanor
Dispositions

Criminal Cases Disposed in Michigan,

100,000 - 2003 -2011 - 400,000
Arrests falling
90,000 - - 340,000 . .
during this
293,902 " d
period.
80,000 Misdemeanor 266,968 - 280,000
244,198
70,000 | 68,111 - 220,000
Felony Change in Arrests from
60,000 - - 160,000 2008-2011
61,841
57,442
3 5 _ )
50,000 b e : - 100,000 | IndexViolent:  -11%
) & %) ) { & o A O Index Property: -9%
B R I T Sl _
O Simple Assault: -2%
d  Weapons: -18%
d  Drug: -4%
a ournr -23%
Source: Annual Statistical Supplemental Reports on Statewide Filing and Disposition Trends, Michigan Supreme
Court, State Court Administrator Office; Michigan Incident Crime Reporting, 2008-11, Michigan State Polica,
Council of State Governments Justice Center 23

Number of Felons Sentenced Declined 15% from 2007 to
2011, but the Decline Slowed Considerably in 2012

75000 1 Felons Sentenced in Michigan, 2003 — 2012

65,000 |

60,177

55,000 |

45,000

35,000

25,000
& > o © 9] @ ) 0 5 1
SR G " S M M L g

Source: 2012 Statistical Report, Michigan Dept. of Corrections, August 2013,

Council of State Governments lustice Center 24
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Most Felony Sentences Include Jail/Prison Time
Sentence Imposed 1
2012 U P
Felony qy : “ ”
Sentences In | Out
1
10,473 10,438 17,859 | 11,486 382
50,638 |
Prison Jail Jail + : Probation Other
Only Probation | Only
I
(21%) (20%) (35%) || (23%) (1%)

1

O Sentences to jail may be for no more than 12 1 0 Felony probation terms are

menths, with up to 25% of sentence eligible : typically set at 2 to 3 years.

to be credited by sheriff. | O Other sentences are mainly

[ Like those sentenced to prison, felony 1 fees, fines, and restitution.
sentences to jail and probation result in a 1
period of supervision upon completion of a |
period of confinement. |
|

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center

10% Increase in Share of Sentences to Jail or Prison, and 21%
Decrease in Share of Sentences to Probation, 2008-2012

d 19% Prison

M Q 18% Jail 70% of Sentences
Felony ° Involved Confinement

Sentences | 33% Jail + Probation

58,108

1 29% Probation

U 1% Other

[ 21% Prison

2012 | EI/EO‘;\‘JaiI 76% of Sentences
Felony - - Involved Confinement
Sentences Q' 35%, Jail + Prabation
a 0, bati T - / 55%
50 638 23% Probation N"“n,‘-“" of Sentences
» / :
U 1% Other . Involved Jail

“.Confinement~

R

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center
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64% of Felons Sentenced in 2012 Were not Involved with the
Criminal Justice System at the Time of Their Offense

2012 Felony Sentences

Relationship to CJ System at In Jail/

" Prison
Time of New Offense 2%
(Prior Record Variable #6)

14% of those not
involved with the CJ
Parole, system were

Probation, sentenced to prison
Bond
34% Not Involved in
CJ System
64%
Source: Felony Sentencing (BiR) Data 2008-2012, Michigan Dept. of Carrections.
Council of State Governments Justice Center 27

All Offense Grids Show Increase in
Share of Sentences Involving Jail or Prison Incarceration
2008 2012
Offense Class
# Sent % Incarc. # Sent % Incarc.
All Felony Sentences 58,108 70% 50,638 76% .
z . - 2 Wiz The least serious
Class H 05 ety ] .
ass 2,217 61% 1,630~ 74% oﬁense gnds have
cl G 13,316 66% )" 113672 74% .
ase 3 ' experienced the
Class F 7,571 63% )} 6;326-——>|_69% ; :
ass ' . 2 largest increase in
Class E 15,661 72% 13,176 77% . :
ass 2 ’ : sentences involving
Class D 7,060 72% 5,874 79% .
ass : ’ 2 confinement.
Class C 2,844 81% 2,844 85%
Class B 1,828 84% 1,647 90%
Class A 1,103 97% 1,035 99%
2" Deg. Murder 168 100% 150 100%
Subtotal SGL 51,768 70% 44,049 77%
Non SGL 6,340 72% 6,589 75%
Sentencing = Offenses of 1% Degree Murder or Felony Firearm
tside of the = Term of years sentences
Ou. . = Filed as felony but reduced to misdemeanor
guidelines: = Offense date preceding effective date of SGL.
Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corractions.
Council of State Governments Justice Center 28
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Share of Felons Falling in Prison Cells Is Virtually Unchanged

Distribution of Felons Across the Cell Types on the Grids

2008 Felony Guidelines Sentences 2012 Felony Guidelines Sentences

Prison Cells Prison Cells

Straddle
Straddle
Cells

Intermediate
Sanction
Cells

Intermediate
Sanction
Cells

89% of all SGL sentences fall in
‘Intermediate’ or ‘Straddle’ cells.

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center

Jail Is the Most Common Sentence for
Intermediate and Straddle Cell Felons

2012 Felony Guidelines Sentences

44,049

Cell Type Breakdown

Intermediate Straddle Prison
27,180 12,032 4,837
(62% of Total) (27% of Total) (11% of Total)

Sentence Disposition Breakdown Sentence Disposition Breakdown Sentence Disposition Breakdown
968 to prison 3,840 to prison (32%) 4,073 to prison (84%)
17,658 to jail (65%) 6,719 to jail (56%) 562 to jail (12%)
8,354 to probation (31%) 1,425 to probhation (12%) 185 to probatio
200 to other (< 1%) 48 to other (< 1%) — 17 to other (< 1%)

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corractions.

Council of State Governments Justice Center
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Intermediate Cell Felons Sentenced to Jail Confinement
Account for 40% of all Guidelines Sentences

2012 Guidelines Sentences (N = 44,049)

Straddle Prison

11%

Intermediate Cells

62% of all SGL Defendants i 27%

Type of _|
Sentence

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center

Almost 85% of All Guidelines Sentences
Fall in Four Grids, D - G

2008 and 2012 Guidelines Sentences by Offense Class

17,500 ——————— .
1 1
1 1
1 ]
14,000 - : 13,176 11’357:
1 ]
1 ]
10,500 - 2008 : |
W 2012 : ]
7,000 - 1 i
1 1
1 ]
1 ]
3,500 - 2,844 :
1,647 1 101,630
1,035 J
150 1 1
0 T - T T : J .
Lol Y >

Classes D — G total sentences = 36,743 1

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center
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Workability: 84% of Class D-G Sentences
Only Utilize the First Two Rows of the Grids

2012
Sentences

Class G 12.7% | 101% | 15.1% | 12.0% | 6.3% 5.1% 82%
11,367 2.9% 2.3% 5.3% 4.8% 3.1% 2.2%

2.3% 2.0% 4.3% 4.5% 3.0% 2.0%

Class F 11.7% | 84% | 13.4% | 103% | 47% | 3.1% )
6,326 68% | 5.0% | 7.9% | so0% | a2% | 29% o How much value is added
24% | 20% | 29% | 26% | 12% | 1.0% With the eﬁ:ort of Scoring

0.3% 0.1% 0.4% 0.3% 0.2% 0.2%

OVs, plus litigating and

Class E 96% | 7.0% | 102% | s.0% | 23% | 35% 85%
13,176 s.6% | 6.0% | 105% | 9.2% | s57% | a0% |egis|aﬁ ng over th eir
1% | 09% | 2a% | 21% | 15% | 18% ) .

05% | 04% | 09% | 1.0% | 06% | 06% InterprEtahon?

0.2% 0.1% 0.3% 0.3% 0.2% 0.3%

0.1% 0.1% 0.1% 0.1% 0.0% 0.1%

Class D 86% | 6.4% [ 13.4% | 116% | 70% | 7.6% 84%

5,874 36% | 3.0% | 65% | 7.3% | 43% | 45%

0.6% 0.7% 1.4% 1.4% 0.7% 0.7%

0.8% 0.4% 1.0% 0.8% 0.7% 0.6%

0.6% 0.4% 1.1% 0.8% 0.4% 0.6%

0.4% 0.1% 0.6% 0.4% 0.4% 0.3%

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corractions.
Council of State Governments Justice Center 33

Proportionality: Within Narrowly Defined Cell Types,
Considerable Variation in Sentencing

Breakdown of most common offense for the ‘G’ grid, Possession of less than 25g of Certain
Controlled Substance Schedule | or Il (MCL 333.7403(2)(a)(v)).

2012 Sentences = 3,409

Regardless of Prior Record (PRV) score,
similar odds for getting:

14.3% | 13.6% [ 20.4% | 17.6% || 10.2% | 9.2%
1 | va | 25w faow Toew | 18% O Probation term in lieu of confinement, or

04% | 02% Mosw | 075 oe% | 5. Q Jail term of varying length which may/may not
include supervision afterward

Note: Shided cells account for 5696 of all sentences. \\
1 \

" ~~
i \, N -
i \ N ~~

I \ . -

v N 3 -,
2 > 4 PRV Groups
Prior A (489) Prior B (462) Prior C (696) Prior D (601) (2,248)

Pris: 2 Pris: 0 Pris: 5 Pris: 27 Pris: 34
Jail: 246 Jail: 283 Jail: 435 Jail: 399 Jail: 1,363
Range 1-365 days Range 1-365 days Range 1-365 days Range 1-365 days Range 1-365 days
Avg 52 days Avg 75 days Avg 116 days Avg 152 days Avg 106 days
Prob: 238 Prob: 177 Prob: 251 Prob: 172 Prob: 838
Range 1-60 mos Range  1-48 mos Range 1-60 mos Range 1-60 mos Range 1-60 mos
Avg 18 mos Avg 19 mos Avg 21 mos Avg 23 mos Avg 20 mos

Source: Felony Sentencing (BiR) Data 2008-2012, Michigan Dept. of Carractions.

Council of State Governments Justice Center 34
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Proportionality: Within a Single Cell Type,
Considerable Variation in Sentencing

Breakdown of most common offense for the ‘G’ grid, Possession of less than 25g of Certain
Controlled Substance Schedule | or Il (MCL 333.7403(2)(a)(v)).

2012 Sentences = 3,409

58 188 238
17.6% Jail Onl Jail & Probation Probation Only
1l% [ 25% | 2.9% | 22% | 18% — Jail terms ranging — Jail terms — Probation terms
02% | o0s% | 07% | o6% | 07% from ranging from ranging from
¥ 3 days to 365 days 1 day to 365 days 30 days to 5 years
L 4
PRV Level A (489) — Probation terms
.. ranging from
Pris: 2 30 days to 3 years
Jail: 246
Prob: 238 . q q .
Despite falling in the same cell on the same grid for the same offense,

defendants faced a wide range of possible punishments:

o As little as 3 days in jail,
o As much as 5 years on probation, or

o A combination of the two, with widely ranging lengths of jail and
probation time.

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center

Proportionality: Top 10 Counties Show
Wide Variance in Intermediate Cell Sentences
2012 Class D-G Intermediate Sentences in Top 10 Counties
Type of Punishment Imposed - o I —
W T Type of Sentence
]
ayne | Imposed
Oakland [N Jail
Macomb [ — O Lowest: Wayne 24%
Kent O Highest: Ingham 96%
Genesee I Probation
1 O Llowest: Ingham 3%
Washtenaw [ e
4 1 Highest: Wayne 73%
Ingham -
ottawa [
Kalamazoo [
Saginaw [
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center
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Proportionality: Top 10 Counties Show
Wide Variance in Straddle Cell Sentences
2012 Class D-G Straddle Sentences in Top 10 Counties
Type of Punishment Imposed Prison Jail Probation
1 Type of Sentence
]
Wayne | Imposed
Oakland I Prison
Macomb I O Lowest: Ingham 15%
Kent <l Highest: Kent 53%
Genesee Jail
Washtenaw IR O Lowest: Wayne 38%
B 1 Highest: Ingham 83%
Ingham I
1 Probation
ottawa I -
E O Lowest: Ingham 3%
Kalamazoo O Highest: Wayne 41%
saginaw
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%
Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center

Public Safety & Risk Reduction: Guidelines Do Not Effectively
Direct Who Should Receive Jail

No prior
criminal
history Significant criminal history
Class A B C D E F ,  55%received ajail
== sentence

Class H 345 | 217 | 406 ggz_.—-ﬂa"'ng

P

r R e
Class G 2,039,626 | 2,814 | 2,421 | 1,411 | 1,056

» These felons should be
the lowest risk of

(o ELrl | 2,264 || 1,909 | 3,169 | 2,847 | 1,624 | 1,353 recidivism based on their
lack of criminal history

Class F 1,334|| 983 | 1,555 1,343 | 658 | 453

(o FEE I ( 860 || 648 | 1,411 [ 1,313 [ 800 | 842 > 3,556 sentenced to an
(oI N 605 | 405 | 797 | 520 | 257 | 247 average of 78 days at 545
er day =
Class B 363 | 201 | 390 | 315 | 197 | 181 P Y
Class A 140 | 111 | 319 | 209 | 148 | 108 $12.5M cost to
counties

Mur-2 31 10 43 36 21 9

Scurce: Felony Sentencing (BiR) Data 2008-2012, Michigan Dept. of Corrections.

Council of State Governments Justice Center
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Public Safety & Risk Reduction: Guidelines Do Not Effectively
Direct Who Should Receive Supervision

No prior
criminal
history Significant criminal history
Class A B C D E F 33% received a jail
Class H 345 217 406 347 176 139 ,’1 Sent_ence WIthOIU:t
/’ probatlon supervision

(o FTT N eI 2,030 | 1,626 | 2,814 (2,421 | 1,411 | 1,056

Class F 1,334 | 983 | 1,555 | 1,343 | 658 453 » These felons should be

(o F) 2 2,264 | 1,909 | 3,169 | 2,847 | 1,634 | 1,353 a higher recidivism risk
by virtue of their
criminal history (PRV)

Class D 860 | 648 | 1,411 \1,313 | 800 | 842/

Class C 609 405 797 529 257 247

scores.
Class B 363 | 201 | 390 | 315 | 197 | 181
(o FTCW. W 140 | 111 | 319 | 209 | 148 | 108
Mur-2 31 10 43 36 21 9
Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept. of Corrections.
Council of State Governments Justice Center 39

Public Safety: Indications Are that Guidelines Do Not Maximize
Effectiveness of Scarce Resources

Breakdown of most common offense for the ‘G’ grid, Possession of less than 25g of Certain
Controlled Substance Schedule I or Il (MCL 333.7403(2)(a)(v)).

4 PRV Groups

838 Probation
20 months avg.

Costs to the Criminal Justice System

$6.4M in local county costs in state costs
for jail confinement for supervision
(assuming average cost/day of $45) (assuming average cost/day of $7)

Recidivism Reduction Potential

Up to 5% reduction if programs Up to 20% Reduction in
provided. Potential increase. Re-Arrests.

More cost-effective path towards
better public safety outcomes.

Source: Felony Sentencing (BIR) Data 2008-2012, Michigan Dept, of Corrections.

Council of State Governments Justice Center 40
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Does System Achieve Goals?

Public Safety

Proportionality

Certainty

Predictability

Workability

Do the sentencing and parole
decisions promote risk reduction?

Is there disparity in sentencing and
time served for similar cases? If so,
what are the causes?

Are victims satisfied or frustrated
with the uncertain portion of a
sentence?

To what degree are sentencing and
parole decisions driving population
trends?

Is the complexity of the sentencing
system sufficiently advancing other
goals to be worth the effort?

Probation recidivism is increasing
Guidelines do not effectively direct
jail and supervision sentencing

Considerable variation within a
narrowly defined cell type or
individual cell; top 10 counties show
wide variation

Unknown but under study

Sentencing contributes, but parole is
major driver

Lots of appellate activity but
not much user dissatisfaction
QV scoring adds low value

Council of State Governments Justice Center

Summary of Sentencing Analyses

High Odds of Doing Time

lllusory Precision of Guidelines

Sentencing Poorly Aligned with
Goals of Public Safety

88% of Straddle sentences involve
confinement in jail or prison

confinement in jail or prison

QV scoring adds little precision

Wide variance on type of sentence

ranges

risk away from potentially effective
supervision

Council of State Governments Justice Center

69% of Intermediate sentences involve

imposed within narrowly defined offense

Guidelines direct low risk to jail and high
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Recap of Key Points For the Day

e N
1 v" Distinct stakeholder perspectives make consensus difficult
L

v" Divergent views reinforce the value of data analysis
\. J

Identify and focus on high-risk offenders
Target the factors that most influence criminal behavior

Ensure programs are high quality and properly implemented

N
fC )

Crime is a serious problem, particularly in four cities
Felons typically, increasingly sentenced to do time, most often in jail

Wide discretion in sentencing and observable disparity

W
[ ]
SR NIENIEN

Sentencing is not well aligned with public safety objectives

Council of State Governments Justice Center

Forthcoming Analyses and Engagement

oresenencng_ [N crecoueness

v' Predictive validity of PRV scoring v’ Re-arrest rates for jail, probation,
v Sentence length imposed community corrections and parole
- . . lati
v’ Use of jails at original sentencing popu. : .ons _
and for detaining supervision v" Qualitative analysis of programs and
violators policy
Parole and LOS Stakeholder Perspectives
v" Interplay of recidivism risk and v" Victim perceptions of certainty,
denial of parole restitution satisfaction, and realization
v' Factors contributing to denial of of victims’ rights
parole v" Faith community and business

community engagement
v' Further surveys of practitioners

Council of State Governments Justice Center
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Project Timeline — We Need an Additional Meeting

additional

MLRC MLRC
Meeting #1 Meeting #2

2014

Data Analysis

Stakeholder Engagement

Council of State Governments Justice Center

Thank You

MICHIGAN

Ellen Whelan-Wuest
Policy Analyst
ewhelan-wuest@csg.org

JUSTICE¥CENTER

Tue CounciL oF STATE GOVERNMENTS

www.csgjusticecenter.org

This material was prepared for the State of Michigan. The presentation was
developed by members of the Council of State Governments Justice Center staff.
Because presentations are not subject to the same rigorous review process as
other printed materials, the statements made reflect the views of the authors, and
should not be considered the official position of the Justice Center, the members
of the Council of State Governments, or the funding agency supporting the work.

Council of State Governments Justice Center
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To MICHIGAN LAW REVISION COMMISSION 9-24-13 Meeting

I request the MLRC consider repeal of the inequitable, defective and unconstitutional drug corporation
immunity statute.

Michigan’s drug company immunity law MCL 600.2946(5) disserves the public, is unconstitutional,
and should be repealed immediately. The fact that Michigan is the only state with such a law proves that
the law is unnecessary, unfair, and serves only to steal from Michigan’s victims. Lawsuits do more than
compensate the injured, they encourage safer drugs and discourage the production of dangerous drugs.
Michigan’s law is a step in the wrong direction towards exposing the public to more harmful drugs.
Moreover, lawsuits are often the only way of to expose the bogus, biased science and ubiquitous
fraudulent misconduct of drug companies. MCL 600.2946(5) is also brazenly unconstitutional. It is a
“special law” which benefits only drug corporations at the expense of Michigan's citizens (Mich. Const.
Art.4, Sec.29). Out-of-state, out-of-country, drug corporations, are absolved of all their liabilities for
harms, paid for by the Michigan public, and paid for by the injured and most in need of help. This
unconstitutional special law confers special privileges and immunities on corporate tort defendants,
while imposing special disabilities on the tort plaintiffs injured by drugs. The harm and deprivation of
justice this law does to Michigan citizens is severe, while the benefits to the public are non-existent.
Note, Best v Taylor Machine Works, 689 NE2nd 1057, lil. 1997, $500,000 non-economic damages cap in
product liability actions is unconstitutional special law.

This law also deprives Michigan citizens of their rights to equal protection of the Iaws due process,
access to the courts to remedy injury, and the right to jury trial. Compare the complete elimination of all
tort liability for drug companies to: $1.2 Million dollar non-economic damages cap on medical
malpractice actions violates right to jury trial, Atlanta Oculoplastic Surgery,P.C. v Nestiehutt, 691 SE2nd
218, Ga. 2010. $875,000 non-econ. personal injury damages cap violates equal protection, Brannigan v
Usitula, 587 A2nd 1232 N.H. 1991. $1 Million dollar medical malpractice damages cap violates due
process, Knowles v U.S., 544 NW2nd 183, 5.D. 1996. 51 Million dolar Med. Mal. damage cap violates
due process, right to remedy and right to jury trial, Kansas Maipractice Victims v Bell, 757 P2nd 251, Kan.
1988, citing Marbury v Madison, 1803: “The very essence of civil liberty certainly consists in the right of
every individual to claim the protection of the laws, whenever he receives an injury.” Med. Mal.
screening hearings constitute “special class legislation enacted solely for the benefit” of medical tort
defendants violating equal protection, Boucher v Sayeed, 459 A2nd 87, R.I. 1983. As stated by the court
in Jeanne v Hawkes Hospital, 598 NE2nd 1174, Ohio 1991: “It is not the business of government to
manipulate the law so as to provide succor to one dlass, the medical, by depriving ancther”, the equal
protection mandated by the constitution.

Whether or not the FDA is an unreliable, incompetent, corrupt, rogue agency, FDA approval does not
ensure that a drug is not defective or unreasonably dangerous. All that FDA approval tells us is that a
drug company produced a study or two, on a small number of people, for a limited span of time,
showing the drug worked a litle better than placebo, that is it. FDA approval is a minimum marketing
standard, not an appropriate liability standard. The actual safety and harms of drugs usually are not
known until the drug is widely distributed to consumers after FDA approval, and then drugs are virtually
never recalled no matter how dangerous they are. The people of Michigan don’t need a law applauding
the performance of the FDA, let alone depriving them of recovery when injured. When the chronic,
massive, documented, fraudulent misconduct of the drug companies is factored into analysis of
Michigan’s immunity law, the law becomes even more in need of immediate repeal. Note, Marcia Angell
(former editor of New England Journal of Medicine) Drug Companies and Doctors: A story of Corruption,
2009, The Truth About The Drug Companies: How They Déceive Us and What To Do About It, 2004.

Thank you. Sincerely, Sean Bennett (734-239-3541)
1011 Crown St,, Kal. Mi 45006

Al
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