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MICHIGAN LAW REVISION COMMISSION

Twenty-Sixth Annual Report to the Legislature

To the Members of the Michigan Legislature:

The Michigan Law Revision Commission hereby presents its twenty-
sixth annual report pursuant to Section 403 of Act No. 268 of the Public
Acts of 1986, MCL 4.1403.

The Commission, created by Section 401 of that Act, MCL 4.1401,
consists of: two members of the Senate, with one from the majority and
one from the minority party, appointed by the Majority Leader of the
Senate; two members of the House of Representatives, with one from the
majority and one from the minority party, appointed by the Speaker of the
House; the Director of the Legislative Service Bureau or his or her
designee, who serves as an ex-officio member; and four members
appointed by the Legislative Council. Terms of the members appointed by
the Legislative Council are staggered. The Legislative Council designates
the Chairman of the Commission. The Vice Chairman is elected by the
Commission.

Membership

The legislative members of the Commission during 1991 were Senator
David Honigman of West Bloomfield; Senator Virgil Clark Smith of
Detroit; Representative Perry Bullard of Ann Arbor; and Representative
Michael Nye of Litchfield. As Director of the Legislative,Service Bureau,
Elliott Smith was the ex-officio Commission member. The appointed
members of the Commission were Anthony Derezinski, David Lebenbom,
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Richard McLellan, and, until his death in 1991, Richard C. Van Dusen.
Maura Corrigan was appointed to the balance of Mr. Van Dusen' s term on
November 13, 1991. Mr. McLellan served as Chairman. Mr. Derezinski
served as Vice Chairman. Professor Jerold Israel of the University of
Michigan Law School served as Executive Secretary. Gary Gulliver served
as the liaison between the Legislative Service Bureau and the Commission.
Brief biographies of the 1991 Commission members and staff are located at
the end of this report.

The Commission's Work in 1991

The Commission is charged by statute with the following duties:

1. To examine the common law and statutes of the state and current
judicial decisions for the purpose of discovering defects and anachronisms
in the law and to recommend needed reform.

2. To receive and consider proposed changes in law recommended
by the American Law Institute, the National Conference of Commissioners
on Uniform State Laws, any bar association, and other learned bodies.

3. To receive · and consider suggestions from justices, judges,
legislators and other public officials, lawyers and the public generally as to
defects and anachronisms in the law.

4. To recommend, such changes in the law as it deems necessary in
order to modify or eliminate antiquated and inequitable rules of law, and to
bring the law of this state, civil and criminal, into harmony with modern
conditions.

5. To encourage the faculty and students of the law schools of this
state to participate in the work of the Commission.

6. To cooperate with the law revision commissions of other states
and Canadian provinces.

7. To issue an annual report.
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The problems to which the Commission directs its studies are largely
identified through an examination by the Commission members and the:
Executive Secretary of the statutes and case law of Michigan, the reports of -
learned bodies, and commissions from other jurisdictions, and legal
literature. Other subjects are brought to the attention of the Commission by 
various organizations and individuals, including members of the
Legislature.

The Commission's efforts during the past year have been devoted
primarily to three areas. First, Commission members provided information
to legislative committees relating to various proposals previously
recommended by the Commission. Second, the Commission examined
suggested legislation proposed by various groups involved in law revision
activity. These proposals included legislation advanced by the Council of
State Governments, the National Conference of Commissioners on Uniform
State Laws, and the law revision commissions of various jurisdictions
within and without the United States (e.g., California, New York, and
British Columbia). Finally, the Commission considered various problenis L
relating to special aspects of current Michigan law suggested by itd own :
review of Michigan decisions and the recommendations of others.

· As in previous years, the Commission studied various proposals that j
did not lead to legislative recommendations. In the case of certain uitifdrm-
or model acts, the Commission found that the subjects treated had been
considered by the Michigan legislature in recent legislation. In ' other
instances, uniform or model acts were not pursued' because similar 
legislation was currently pending before the Legislature upon the initiation '
of legislators having a special interest in the particular subject.

Two of the topics studied by the Commission have resulted in
specific legislative recommendations. Those are:

(1) Amendment of the Uniform Contribution Among
Tortfeasors Act

(2) International Commercial Arbitration
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Proposals for Legislative Consideration in 1992

In addition to its · new recommendations,· the Commission
recommends. favorable consideration. of the following recommendations of
past years upon which no final action was taken in 1991: ,

• t

(1) Uniform Transfers to Minors Act, -,1984 Annual ,Report, page
.

) . 2 r: 4

(2) Uniform Law on Notarial Acti r1985 Annual Report, page 17.

(3) Uniform Determination,of Death* Act, 1987 Annual Report,
page 13. SB 304 and HB 5150.

'f.i

(4) Uniform Fraudulent Transfer Act,.1988 Annual Report, page
13. HB 5317.

1 ·

(5) Consolidated Receivership Statute, 1988 Annual · Report, page
72.

.:...p (6) Condemnation Provisions Inconsistent · with the < Uniform
Condemnation Procedures Act, 1989 Annual Report, page 15.

.....1 1 I 1

(7) Proposed Administrative Procedures Act, 1989 Annual Report,
page 27. HB 5136.

(8) Judicial Review of Administrative Agency Action, 1990 Annual
Report, page 19.

, t

(9) Amendment of Uniform .Statutory Rule Against Perpetuities,
1990 Annual Report, page 141.

I &

Current Study Agenda .
, 1 4

Topics on the current study agenda of the Commission are: · 4
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(1) Assumed Names (Statewide Registration by Individuals and
Partnership)

(2) Usury Statutes
; (3) Declaratory Judgment in Libel Law

(4) Medical Practice Privileges in Hospitals (Procedures for
Granting and Withdrawal)     .

(5) Health Care Consent for Minors
(6) Health Care Information, Access and Privacy
(7) Public Officials - Conflict of Interest and Misuse of Office
(8) Reproduction Technology
(9) Elimination of References to Abolished Courts
(10) Uniform Anatomical Gift Act
(11) Uniform Premarital Agreement Act  :
(12) Uniform Trade Secrets Act
(13) Uniform Real Estate Tax Apportionment Act
(14) Uniform Statutory Power of Attorney :
(15) Uniform Putative and Unknown Fathers Act
(16) Uniform Custodial Trust Act

: (17) Uniform Commercial Code - Proposed Amendments for
Article 6

(18) Laws Addressing the Powers of County Executives
(19) Implemeritation of Report on Judicial Review of Administrative

Action 

(20) Tortfeasor Contribution under MCL § 2925a(5)
(21) Conference Call Participation in Public Meetings

The Commission continues to operate with its sole staff member, the
part-time · Executive Secretary, whose offices are in the University of
Michigan Law School, Ann Arbor, Michigan 48109-1215. By using faculty
members at the several Michigan law schools as consultants and law
students as researchers, the Commission has been able to operate at a
budget substantially lower than that of similar commissions in other
jurisdictions.

The Legislative Service Bureau, through Mr. Gary Gulliver, its
Director of Legal Research, has generously assisted the Commission in the
development of its legislative program. The Director of the Legislative
Service Bureau continues to handle the fiscal operations of the Commission
under procedures established by the Legislative Council.
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,: Prior Enactment& . 9 f.

The following Acts have been adopted to date pursuant to
recommendations of the Commission:and in some cases amendments ;
thereto by the Legislature:

,

I. . .... . r

1967 Legislative Sessioh 1 :,r .: ....,
,

1 - ·9 1, ,

Subject Commission Report : f.:i,Act No.

Original Jurisdiction of the ; . : ·       . .....i , ..,0

Court of Appeals i - 1966, p. 43 r
Corporation Use of Assumed  

Names 1966, p. 36 138

Interstate and International

Judicial Procedures ...' r. 1966,·*225 178
Stockholder Action Without

Meeting 1966, p. 41 201

Powers of Appointment· 5 1966, p. 11 224:

Dead Man's Statute 1966, p. 29 263
a':

1968 Legislative Session
1

,

Subi=  Commission Report J  I . ' Act No.

Possibilities of Reverter -: :

and Rights of Entry 1966, p. 22
Stockholder Approval of

Mortgage of $ 1

Corporate Assets 1966, p. 39
Corporations as Partners 1966, p. 34
Guardians Ad Litem t : .1 ..., ·.1967, p. 53
Emancipation of Minors 1967, p. 50
Jury Selection 1967, p. 23 .-,

- r

13

287

288

292 u
293

# 326.
.r
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1969 Legislative Session

,

Subject - ,. ., 1 Commission Report ; . :·, . Act No.I. '..1

Access to Adjoining Property 1968, p. 19 55
Recognition of Acknowledgments 1968, p. 64 57
Dead Man's Statute Amendment, · 71966, p. 29 63
Notice of Change in

Tax Assessments 1968, p. 30

Antenuptial and Marital · , -·f..:;
Agreements 1968, p. 27

Anatomical Gifts 1968, p. 39 r z
Administrative Procedures Act . 3 1967, p. 11
Venue for Civil Actions 1968, p. 17

115

139

:·.,: . 189
., 306 ,

, 0

333

1970 Legislative Session 5 ·: . , · , i

.J

Subi= : 2 Commission Report . ·;· : Act No.

Land Contract Foreclosures

Artist-Art Dealer Relationships
Minor Students' Capacity to. .:

Borrow Act

Warranties in Sales of Art

Appeals from Probate Court ,.. F
Circuit Court Commissioner

Powers of Magistrates

1967, p. 55 86
1969, p. 41 90

1969, p. 46 107

1969, p. 43 121

<1968, p. 32 143

1969, p. 57          , - .238

1971 Legislative Session

t' -

Subject . 1 Commission Report . n .Act No.

Revision of Grounds for 1
Divorce 1970, p. 7 75
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Civil Verdicts by 50f6
Jurors In Retained

Municipal Courts 1970, p. 40 158
Amendment of Uniform ' .

Anatomical Gift Act 1970, p. 45 ' · 186

1972 Legislative Session

Subject Commission Report    Act No.

Summary Proceedings for '
Possession of Premises 1970, p. 16 120

Interest on Judgments 1969, p. 59 135
Business Corporations 1970, Supp. 284
Constitutional Amendment

re Juries of 12 1969, p. 60 EUR "1V["

1973 Legislative Session ,

Subj=t , Commission Report Act No.

Execution and Levy in
Proceedings Supplementary . '
to Judgment 1970, p. 51 96

Technical Amendments to

Business Corporation Act 1973, p. 8 98

1974 Legislative Session i

Sllkimi ' . Commission Report Act No.

Venue in Civil Actions

Against Non-Resident
Corporations 1971, p. 63 52
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Choice of Forum 1972, p. 60 c ···· ' .. ' 88.
Extension of Personal

t Jurisdiction in Domestic ,
Relations Cases 1972, p. 53 · 90

Technical Amendments to the ., ·

Michigan General
Corporation Act 1973, p. 37 140

Technical Amendments to the
Revised Judicature Act 1971, p. 7 297

Technical Amendments to

, the Business Corporation Act · 1974, p. 30 303

Amendment to Dead Man's Statutd 1972, p. 70 · 305
Attachment and Collection Fees 1968, p. 22 .., · : 306

Contribution Among Joint p · · 0 I -        . '

Tortfeasors 1967, p. 57 318

District Court Venue in Civil 1. a

Actions 1970, p. 42 , .,319 ;

Due Process in Seizure of a .

Debtor' s Property
(Elimination of Pre-

judgment Garnishment) r . : 1972, p. 7 371

1975 Legislative Session

Subject Commission Report . Act No.

Hit-Run Offenses 1973, p. 54 170 ,

Equalization of Income ,

Rights of Husband and Wife
in Entirety Property 1974, p. 12 288

Disposition of Community . .·... 2
Property Rights at Death 1971"p.30 289

Insurance Policies in Lieu of Bond 1969, p. 54 290

Child Custody Jurisdiction .,-, ./ , 1969, p. 23 297,

,
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1976 Legislative Session

S®jift Commission Report Act No.

Due Process in Seizure of a

Debtor's Property
(Replevin Actions) 1972, p. 7 - . 79

Qualifications of Fiduciaries 1966, p. 32 262
Revision of Revised Judicature

Act Venue Provisions 1975, p. 20 375

Durable Family Power of
Attorney 1975, p. 18 376

1978 Legislative Session

Subject Commission Report Act No.

Juvenile Obscenity 1975, p. 133 33
Multiple Party Deposits 1966, p. 18 53

Amendment of Telephone and
Messenger Service
Company Act 1973, p. 48 63

Elimination of References to
Abolished Courts:

a. Township By-Laws 1976, p. 74 103
b. Public Recreation Hall

Licenses 1976, p. 74 138

c. Village Ordinances 1976, p. 74 189

d. Home Rule Village
Ordinances 1976, p. 74 190

e. Home Rule Cities 1976, p. 74 191

f. Preservation of Property
Act 1976, p. 74 237

g. Bureau of Criminal
Identification 1976, p. 74 538

h. Fourth Class Cities 1976, p. 74 539

i. Election Law Amendments 1976, p. 74 540
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j. Charter Townships 1976, p. 74 553

Plats 1976, p. 58 367

Amendments to Article 9 of the
Uniform Commercial Code 1975, Supp. 369

1980 Legislative Session

Slibict Commission Report Act No.

Condemnation Procedures 1968, p. 8 87
Technical Revision of the

Code of Criminal Procedure 1978, p. 37 506

1981 Legislative Session

31111jiLL Commission Report Act No.

Elimination of References to

the Justice of the Peace:
Sheriffs Service of Process 1976, p. 74 148

Court of Appeals Jurisdiction 1980, p. 34 206

1982 Legislative Session

Subject Commission Report Act No.

Limited Partnerships 1980, p. 40 213

Technical Amendments to the

Business Corporation Act 1980, p. 8 407

Interest on Probate Court

Judgments - 1980, p. 37 412
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1983 Legislative Session

Subject . .Commission Report Act No.

Elimination of References to
Abolished Courts:

Police Courts and County 1979, p. 9 87
Board of Auditors

Federal Lien Registration 1979, p. 26 102

1984 Legislative Session

Subject Commission Report Act No.

Legislative Privilege:
a. Immunity in Civil Actions 1983, p. 14 27
b. Limits of Immunity in

Contested Cases 1983, p. 14 28
c. Amendments to R.J.A. for

Legislative Immunity 1983, p. 14 29
Disclosure of Treatment Under the

Psychologist/Psychiatrist-
Patient Privilege 1978, p. 28 362

1986 Legislative Session

Subject Commission Report Act No.

Amendments to the Uniform

Limited Partnership Act 1983, p. 9 100
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1987 Legislative Session

Subject Commission Report Act No.

Amendments to Article 8 of
the Uniform

Commercial Code 1984, p. 97
Disclosure in the Sale of

Visual Art Objects
Produced in Multiples 1981, p. 57

1988 Legislative Session

16

40,53,54

Subject Commission Report Act No.

Repeal of M.C.L. §764.9 1982, p. 9 ' 113
Statutory Rule Against

Perpetuities 1986, p. 16 417, 418

Transboundary Pollution .
Reciprocal Access to Courts 1984, p. 71 517

1990 Legislative Session

Subject Commission Report Act No.

Elimination of Reference to
Abolished Courts:

a. Procedures of Justice Courts

and Municipal Courts 1985, p. 12; 1986, p. 125 217

b. Noxious Weeds 1986, p. 128; 1988, p. 154 218

c. Criminal Procedure 1975, p. 24 219

d. Presumption Concerning
Married Women 1988, p. 157 220

e. Mackinac Island State Park 1986, p. 138; 1988, p. 154 221

f. Relief and Support of
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the Poor 1986, p. 139; 1988, p. 154 222

g. Legal Work Day 1988, p. 154 223

h. Damage to Property by
Floating Lumber 1988, p. 155 224

1991 Legislative Session

Snki= Commission Report Act No.

Elimination of Reference to
Abolished Courts:

a. Land Contracts 1988, p. 157 140
b. Insurance 1988, p. 156 141
c. Animals 1988, p. 155 142
d. Trains 1986, pp. 153,155;

1987, p. 80; 1988, p. 152 143
e. Appeals 1985, p. 12 144
f. Crimes 1988, p. 153 145
g. Library Corporations 1988, p. 155 146
h. Oaths 1988, p. 156 147

i. Agricultural Products 1986, p. 134; 1988, p. 151 148
j. Deeds 1988, p. 156 149
k. Corporations 1989, p. 4; 1990, p. 4 150

1. Summer Resort Corporations 1986, p. 154; 1988, p. 155 151
m. Association Land 1986, p. 154; 1988, p. 155 152
n. Burial Grounds 1988, p. 156 153

o. Posters, Signs, and Placards 1988, p. 157 154

p. Railroad Construction 1986, p. 157; 1988, p. 156 155
q. Work Farms 1988, p. 157 156

r. Recording Duties 1988, p. 154 157
s. Liens 1986, pp. 141, 151, 158;

1988, p. 152 159
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The Commission continues to welcome suggestions for improvement of
its program and proposals.

Respectfully submitted,

Richard D. McLellan, Chairman
Anthony Derezinski, Vice Chairman
David Lebenbom

Maura Corrigan
Sen. David Honigman
Sen. Virgil Clark Smith
Rep. Perry Bullard
Rep. Michael Nye
Elliott Smith

Date: February 13, 1992
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A RESOLUTION HONORING MR. RICHARD VAN DUSEN

Whereas, The members of the Michigan Law Revision Commission, as
well as citizens throughout Michigan, were deeply saddened to learn of the
passing of Mr. Richard C. Van Dusen, a member of this commission since 1977.
Throughout his lifetime of service, Dick Van Dusen touched and enriched many
lives as a dedicated public servant, wise counselor, concerned citizen, and loving
family man. He will be genuinely missed; and

Whereas, The members of this commission are indeed fortunate to have
known and worked with this dear friend and talented colleague. Along with his
intelligence and commitment, he brought a wealth of experience 0to this entity.:
Dick was the Executive Partner and Chairman of Dickinson, Wright, Moon, Van '
Dusen & Freeman, one of the state' s top law firms. Previous to his service  on
this commission, he had served as State Representative, a Delegate to the
Michigan Constitutional Convention, Legal Advisor to Governor Romney, and,
Under Secretary of the United States Department of Housing and UtbaA
Development; and

' , j,3 1

Whereas, A graduate of the University of Minnesota and Harvard Lat ?
School, Dick contributed to the betterment of others through his efforts in
education. He had served as Trustee of the Cranbrook Schools in Bloomfield.
Hills and of Deerfield Academy in Massachusetts. Moreover, he was the Chair
of the Wayne State University Board of Governors and helped in making it one
of the nation' s leading urban universities. His hard work, leadership, and .
contributions will continue to assist Wayne State University far into the future;
and

Whereas, Dick also had a lasting impact as an officer in the United Way,
the Greater Detroit Chamber of Commerce, and other community service
organizations; as a board member for the Automobile Club of Michigai MCN,
Corporation, and Butterfield Theatres; and as the Director of the Federal ,
National Mortgage Corporation of Washington, D.C.; and

Whereas, One of Michigan' s outstanding leaders and citizens, Dick Van
Dusen was a kind and considerate friend to many and a devoted husband, father;
and grandfather. Clearly, Dick bequeathed a caring legacy of service that will ,
long endure; now, therefore, be it

Resolved, That the members of the Michigan Law Revision Commission
offer our praise and gratitude as a memorial for Mr. Richard C. Van Dusen; and
be it further

Resolved, That a copy of this resolution be printed in the 26th Annual
Report of the Michigan Law Revision Commission.
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AMENDMENT OF THE UNIFORM CONTRIBUTION
AMONG TORTFEASORS ACT

Introduction

In 1988, the Michigan Supreme Court decided Theophelis v. Lansing
General Hospital, 430 Mich. 473, 424 N.W.2d 478 (1988). The holding of
that case, boiled down to its bare bones, is that a plaintiffs release of a
tortfeasor/agent (here an employee) operates to also release the principal (here
the employer), even though the release expressly reserves the plaintiffs rights
against the principal. In reaching this holding, the Court decided that
vicarious liability, arising here under the doctrine of respondeat superior, is
not covered by Michigan's version of the Uniform Contribution Among
Tortfeasors Act (U.C.T.A.). Theophelis was based on a combination of

preexisting Michigan legal precedent, a lack of clear legislative intent, and the
canon of statutory construction that statutes in abrogation of the common law
be strictly construed. Even if it adopted a correct interpretation of current
statutes and prior Michigan case law, a basic policy question remains --
whether Michigan law should continue to recognize a distinction between the
effect of a covenant not to sue and a release as to a claim resting on vicarious
liability when such ·a distinction no longer exists as to joint liability as a result
of the U.C.T.A.

Prior Law

The problems under the common law that the U.C.T.A. sought to
address were succinctly stated by the Michigan Law Revision Commission:

At common law a person allegedly injured by the tortious action
of two or more persons could choose among those found liable
against whom to execute judgment. The tortfeasor who paid all
or a disproportionate share of the judgment could not obtain
contributions from the other tortfeasors. If the injured person
chose to settle his claim against one of the joint tortfeasors, the
effect of the settlement varied. If the tortfeasor was given a
covenant not to sue, claims against other tortfeasors were
unaffected. However, if a release was given, all tortfeasors were
released regardless of any reservations in the release. The
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tortfeasor who paid the injured person was unable in either case
to obtain contributions from his co-tortfeasors.1

Because joint tortfeasors at common law could not obtain contribution
from one another, the difference,between the covenant not to sue and the
release was merely semantic as far as a settling tortfeasor was concerned. A
covenant not to sue would protect the settling tortfeasor as effectively as the
release: From the plaintiffs standpoint, however, the difference was great. If
a covenant not to sue was given, claims against other joint tortfeasors were
preserved. If a release was given, those claims were lost.

In the vicarious-liability setting, the difference between the two forms
of settlement had a broader significance at common law, as it affected both
future recovery by the plaintiff and the future liability of the settling
tortfeasor. ; · The release of a tortfeasor/agent was seen as releasing the
principal, even if the document specifically stated that the claim against the
principal was reserved. This result followed from the foundation of vicarious
liability, which is based on derivative liability for the actions of the agent. If
the agent is released from liability, that eliminates as well the grounding for
imposing derivative liability. On the other hand, if the settling
tortfeasor/agent was given a covenant not to sue, the plaintiff could still
maintain an action against the party vicariously liable for the agent's actions.
This followed from the view that the covenant did not relieve the
tortfeasor/agent of liability, but only gave procedural protection. If the
plaintiff then sued and recovered from the vicariously liable party, the
vicariously liable party could, in turn, maintain an action for indemnification
against the settling tortfeasor. Thus, in the vicarious liability situation, the
plaintiff interested in gaining further recovery would prefer the covenant not
to sue (as in the joint liability situation), but the settling tortfeasor here would
not be indifferent as to whether he received a release or covenant not to sue.
The latter would leave the possibility of indemnification liability and the
former would preclude such liability.

Purposes Of The Uniform Act

The primary purpose of the Uniform Contribution Among Tortfeasors
Act was to provide for contribution among tortfeasors who shared a common

1 Recommendation to the Legislature Relating to Contribution Among Joint Tortfeasors,
Michigan Law Revision Commission Second Annual Report, p. 57 (1967).
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liability for unintentional wrongs. The comment by the drafters of the Act
sum up the problems it was designed to address:

Under the existing law an injured person may select whom he
wishes to sue from among those jointly liable to him for an
injury. He need not sue all. He may settle out of court or he may
sue all and collect the full amount of the judgment from one.
Under the prevailing law rule there is no recourse by one who
voluntarily pays or who is forced to pay the common liability,
against the others who are equally liable to the injured party but
who have escaped payment. This act would distribute the burden
of responsibility equitably among those who are jointly liable and
thus avoid the injustice often resulting under common law.2

Section 4 of the Uniform Act dealt with the application of this policy to
the settling tortfeasor. That section, with slight changes in wording, is
included in the Michigan version of the U.C.T.A. at M.C.L. §600.2925d.
Section 2925d provides:

When a release or a covenant not to sue or not to enforce *

f judgment is given in good faith to 1 of 2 persons liable in tort for
the same injury or the same wrongful death:

(a) It does not discharge any of the other tort-feasors from
liability for the injury or wrongful death unless its terms so
provide.

(b) It reduces the claim against the other tort-feasors to the
extent of any amount stipulated by the release or the covenant or
to the extent of the amount of the consideration paid for it,
whichever amount is the greater.

(c) It discharges the tort-feasor to whom it is given from
all liability for contribution to any other tort-feasor.

The U.C.T.A. commentary accompanying §4 does not specifically address the
vicarious liability problem. The main objective of this section was to promote
settlements by relieving a settling tortfeasor from any liability for
contribution to other tortfeasors. The commentary notes that the 1939 version
of the statute, which altered the common law by providing for contribution
among joint tortfeasors, provided no special protection for a settling

2 Commissioners' Prefatory Note (1955 Revision), Uniform Contribution Among Tortfeasors
Act. 12 U.L.A. 59.
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tortfeasor. A settling tortfeasor remained open to contribution actions by
other tortfeasors, thus discouraging settlements. Of course, settlements also
would not be encouraged if settlement could be achieved only by having the
plaintiff lose the right to sue other tortfeasors. The option to retain that right
was available, however, if the plaintiff used a covenant not to sue.
Nonetheless, §4 provided that the release also would not operate as a discharge
of other tortfeasors unless it specifically so provided. The U.C.T.A.
commentary noted that this provision (referring also to covenants not to sue)
would "make no significant change in practice, since any plaintiff wishing to
hold other joint tortfeasors insists on a covenant not to sue instead of a
release."3 The commentary does not specifically address the question of why
the provision on the release was thought necessary when the covenant not to
sue was available. The purpose here apparently was to remove a trap for the
unwary plaintiff not familiar with the common law distinction between the
covenant and the release.

It should be noted that §4 and other aspects of the Uniform Act deal
only · with contribution. Section 1(f) of the Act, as restated in M.C.L.
§600.2925a(7), reads:

This section does not impair any right of indemnity under
existing law. Where 1 tort-feasor is entitled to indemnity from
another, the right of the indemnity obligee is for indemnity and
not contribution, and the indemnity obligor is not entitled to
contribution from the obligee for any portion of his indemnity
obligation.

The U.C.T.A. comment which accompanies §1(f) notes, "Where a master is
vicariously liable for the tort of his servant, the master does not need
contribution from the servant and will not seek it, since he is entitled to full
indemnity. The master, of course, may recover contribution from any third
tortfeasor against whom he has no right of indemnity."4

The Theophelis Ruling

Theophelis involved a medical malpractice action with multiple
defendants. To simplify a complex factual setting, it may be thought of as a

3 Commissioners' Comment to §4 Uniform Contribution Among Tortfeasors Act, 12 U.L.A. 99.

4 Commissioners' Comment to §1 Uniform Contribution Among Tortfeasors Act, 12 U.L.A. 66.
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case involving three parties; the plaintiff tort victim, a defendant hospital, and
a defendant nurse anesthetist. The two defendants stood in a master-servant

relationship; Plaintiff alleged negligence on the part of both defendants. In
addition, plaintiff asked that the master be held vicariously liable for the
negligence of the servant. Prior to trial, the plaintiff settled with the servant,
executing a "Settlement and Release Agreement" in exchange for a monetary
payment. This agreement expressly reserved plaintiffs claims against the
hospital, but apparently made no distinction between the claims based on the
hospital's negligence and the claims based on the hospital's vicarious liability
for the negligence of the defendant nurse. The jury awarded the plaintiff one
million dollars, which the trial judge reduced by the amount paid by the nurse
in settlement of the claim. The hospital appealed, and the Court of Appeals
ruled: (1) that the release of the nurse released the hospital from any claim
based on a theory of respondeat superior and, (2) that there was insufficient
evidence to support the only claim of independent negligence not already
disposed of at trial.

The Michigan Supreme Court granted leave to appeal from the Court of
Appeals' decision, limited to two issues. The first issue was whether the
settlement reached with the nurse released the hospital from vicarious liability.
The second issue was whether the release should be reformed as a covenant

not to sue. Three Justices, in an opinion by Griffin, J., held that the common
law, rather than M.C.L. §600.2925d, applied, that the release of the
agent/nurse therefore operated to discharge the principal/hospital, and that
reformation of the release was inappropriate. Justice Boyle agreed that
M.C.L. §600.2925d "does not abrogate the common-law rule that release of
the agent of a vicariously liable principal operates to discharge the principal,"
but wrote separately because she was "unable to reach a firm conclusion that
the trial court held that the document in question was a release. " Three

Justices, in an opinion by Justice Levin, argued that "the release of an
employed agent does not release a vicariously liable employer/principal"
because "the vicariously liable employer/principal is a 'tortfeasor '* * * for

the same injury within the meaning of RJA §2925d." Justice Archer, who
joined that opinion, also wrote separately, arguing that the evidence
introduced at trial was sufficient for the jury to determine that the "hospital
was liable for independent as well as vicarious acts of negligence."

What is clear from the above mixture of opinions is that a Court
majority, based on the reasons provided in Justice Griffin's lead opinion,
agreed that §600.2925d does not apply to the vicarious liability situation and
that a release of the agent releases the principal as well, even if the release
expressly states that the claim against the principal is reserved. The lead
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opinion began its discussion of this issue by noting that, at common law, a
release of an agent would bar any recovery against the principal on a vicarious
liability theory even if the release specifically reserved claims against the
principal. The Court then addressed the plaintiffs argument that the issue
should be governed not by the common law, but by §600.2925d. That
argument was correct, it noted, only if a party liable solely vicariously is a
"tortfeasor" within the meaning of the U.C.T.A. Noting that courts in other
jurisdictions had divided as to that term's definition, it adopted the position
that the vicariously liable party is not within the term's compass. Geib v.
Slater, 310 Mich. 316, 31 N.W.2d 65 (1948), had held that the term
"tortfeasor," as used in a predecessor to the current contribution statute, did
not include parties only vicariously liable. Other decisions which discussed
the current Contribution Act had never suggested that vicariously liable
parties were "tortfeasors" and the legislature had never expressed an intent to
change the common law doctrine that the release of an agent discharges the
principal. The lead opinion also cited the Commissioners' comments to §2 of
U.C.T.A., which referred to the treatment of master and servant together as
having a "single share" in the allocation of contribution. A footnote added
that holding the principal liable notwithstanding the release might frustrate the
settlement goal of §4 in light of the Act's preservation of the right of
indemnification.

Disagreeing with the majority, Justice Levin argued that: (1) an
objective of Michigan's adoption of the U.C.T.A. was to supersede Geib; (2)
there was no policy justification for the Geib position, as the later case of
Burcher v. Thomsen, 328 Mich. 312, 43 N.W.2d 866 (1950), had declined to
accept policy arguments for "excepting vicariously liable defendants from the
rule that another tortfeasor is not relieved of liability if the injured person
settles by covenant not to sue"; (3) that drawing a distinction between a release
and a covenant not to sue was justified only by archaic formalism; (4) that the
term "tortfeasor" was simply shorthand for "one liable in tort"; and (5) that
the presence of indemnification did not detract from the settlement objective
of §4, as it was "somewhat unusual" for a hospital to seek indemnification
from a physician or nurse.

The U.C.T.A. in Other States

The Theophelis decision placed Michigan in a small minority of states
which have held that vicariously-liable parties are not tortfeasors within the
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meaning of the Uniform Act. Courts in Alaska5, Californiat Delaware7,
Floridas, Nevadal New Hampshirelo, Rhode Islandll and Virginia12 have held
statutes substantially similar to §4 of the Uniform Act to apply to the vicarious
liability situation. Only New Mexic013, Tennesseelt and North Dakota15 have
taken the view of Theophetis, when interpreting statutes substantially similar
to the provision at issue in that case. Illinois, which has an intermediate
appellate decision that supports the Theophelis majority position, 16 also has a
later contrary ruling by another intermediate appellate court division.17
There has been no legislative response to the lack of clarity in the Uniform
Act, and the National Conference of Commissioners on Uniform Laws is not
likely to revise the Act since the Uniform Comparative Fault Act includes a
provision on contribution and is now the dominant N.C.C.U.S.L. Act dealing
with that subject. 18

5 Alaska Airlines, Inc. v. Sweat, 56% P.16916 (Alaska 1977).

6 Ritter v. Technicolor Corp.,21 Cal.App.3d 152, 103 Cal.Rptr. 686 (1972).

7 Clark v. Brooks, 377 Ald 365 (Del. Super. 1977). .t

8 Vasquez v. Board of Regents, 54% So.2d 251 (Fla.App. 1989).

9 Van Cleave v. Gamboni Construction Co., 706 P.2d 845 (Nev. 1985).

10 Waters v. Hedberg, 496 A.2d 333 (N.H. 1985).

11 Smith v. Raparot, 225 A.2d 666 (R.I. 1967).

12 Thurston Metals & Supply Co.,Inc. v. Taylor, 339 S.E.2d 538 (Va. 1986).

13 Kinetics, Inc. v. El Paso Products Co., 99 N.M. 22,653 P.2d 522 (1982).

014 fraven v. Lawson, 534 S.W.2d 653 (Tenn. 1976). 3

15 Horjesi v. Anderson, 353 N.W.2d 316, 318 (N.D. 1984).

16 Bristow v. Griffts Construction Co., 140 Ill.App.3d 191, 94 Ill.Dec. 506, 488 N.E.2d
332 (1986).

11 Brady v. Prairie Material Sales, Inc., 190 Ill.App.3d 571, 137 Ill.Dec. 857, 546 N.E.2d
802 (1989).

18 The U.C.T.A., in its section 2, bars consideration of relative degree of fault in determining
pro rata shares in liability. The Michigan counterpart was amended to provide for
consideration of relative degrees of fault in 1986. See M.C.L. §600.2925b, reproduced in the
appendix.
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