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MICHIGAN LAW REVISION COMMISSION
Seventh Annual Report to the Legislature

To the Members of the Michigan Legislature:

The Law Revision Commission hereby presents its seventh
annual report pursuant to Section 1l4(e) of Act No. 412 of the
Public Acts of 1965.

The Commission, created by Section 12 of that Act, consists
of the chairmen and ranking minority members of the Committees
on Judiciary of the Senate and House of Representatives, the
Director of the Legislative Service Bureau, being the: five
ex-officio members, and four members appointed by the Legislative
Council. Terms of appointed Commissioners are staggered. The
Legislative Council designates the Chairman of the Commission.

The members of the Commission during 1972 were Senator
Robert L. Richardson of Saginaw, Senator Basil W. Brown of
Highland Park, Representative J. Robert Traxler of Bay City,
Representative Donald E. Holbrook, Jr., of Clare, A.E. Reyhons,
Director of the Legislative Service Bureau, as ex-officio members;
Tom Downs, Jason L. Honigman, David Lebenbom, and Harold S.
Sawyer, as appointed members. The Legislative Council appointed
Jason L. Honigman Chairman and Tom Downs Vice Chairman of the
Commission. Professor Carl S. Hawkins of the University of
Michigan Law School served as Executive Secretary of the Commission.
Professor Hawkins is resigning as Executive Secretary, effective
December 31, 1972. The Commission wishes to record its gratitude
and appreciation to Professor Hawkins for his excellent contributior
to the work of the Commission in his three years of service.
Professor Stanley Siegel of the University of Michigan Law School
has been appointed by the Commission to serve as Executive
Secretary, beginning January 1, 1973.

The Commission is charged by statute with the following duties:

1. To examine the common law and statutes of the state and
current judicial decisions for the purpose of discovering defects
and anachronisms in the law and recommending needed reform.

2. To receive and consider proposed changes in law recommended
by the American Law Institute, the National Conference of
Commissioners on Uniform State Laws, any bar association or other
learned bodies.

3. To receive and consider suggestions from justices, judges,
legislators, and other public officials, lawyers and the public
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generally as to defects and anachronisms in the law.

4. To recommend, from time to time, such changes in the law
as it deems necessary in order to modify or eliminate antiquated
and inequitable rules of law, and to bring the law of this state,
civil and criminal, into harmony with modern conditions.

The problems to which the Commission directed its studies
during its seventh year of operation were largely identified by
a study of statute and case law of Michigan and legal literature
by the Commissioners and Executive Secretary. Other subjects
were brought to the attention of the Commission by various
organizations and groups, and the Commission has responded to
any suggestions received from members of the Legislature. The
Commission welcomes suggestions from members of the Legislature
and any other interested individuals or groups.

From the available topics, the Commission selected the
following for immediate study and report:

(1) Due Process in Seizure of a Debtor's Property. 54 3 .
(2) Taxpayer Relief from Excessive Property Tax Assessments.
(3) Extension of Personal Jurisdiction in Domestic Relations .. -
Cases.
(4) Model Choice of Forum Act.
(5) Elimination of Appointment of Appraisers in Probate
Court.
(6) Amendment of '"Dead Man's' Statute.

In addition to the foregoing, the Commission recommends
favorable consideration. of the following prior recommendations
upon which no final action was taken by the Legislature in 1972:

(1) Technical Amendments to Revised Judicature Act -- S.B.
1217, in Senate Committee on Judiciary. See Recommendations of
1971 Annual Report, p. 7.

(2) Revised Uniform Adoption Act -- S.B, 1216 in Senate
Committee on Judiciary; H.B. 5922 in House Committee on Youth
Care. See Recommendations of 1971 Annual Report, p. 40.

(3) Waiver of Medical Privilege -- S.B., 1214, H,B. 6034.
See Recommendations of 1971 Annual Report, p. 59.

(4) Venue in Civil Actions against Non-Resident Corporations =--
S.B. 1215, passed by Senate; pending in House Committee on
Judiciary, along with H.B. 6035. See Recommendations of 1971
Annual Report, p. 63.
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(5) Abolition of Dower ~-- 5.B. 252 passed by Senate, defeated
in House; H.B. 4576 pending in Committee on Judiciary. See
Recommendations of 1970 Annual Report, p. 14.

(6) District Court Venue in Civil Actions -- S.B. 275, H.B.
4577. See Recommendations of 1970 Annual Report, p. 42.

(7) Execution and Levy in Proceedings Supplementary to
Judgment -- H.B. 4578 passed by House; pending in Senate Committee
on Judiciary, along with S.B, 200. See Recommendations of 1970
Annual Report, p. 51.

(8) Condemnation Procedures Act -- S.B., 460 in Senate Committee
on Judiciary; H.B. 4729, after public hearing in House Committee
on Judiciary, reported without recommendation and laid on table.
See Recommendations of 1968 Annual Report, p. ll.

(9) Attachment Fees Act -- S,B. 199, H.B. 4318. See
Recommendations of 1968 Annual Report, p. 23.

(10) Quo Warranto Act -- S.B., 150, H.B., 4320. See Recom-
mendations of 1967 Annual Report, p. 43.

(11) Contribution Among Joint Tortfeasors Act -- S.B. 262,
H.B. 4579. See Recommendations of 1967 Annual Report, p. 57.

(12) Qualifications of Fiduciaries Act -- S.B. 198, H.B.
4628. See Recommendations of 1966 Annual Report, p. 32.

(13) Local Administrative Procedures Act -- S.B. 309, H.B.
4473, See Recommendations of 1969 Annual Report, p. 10.

(14) Uniform Child Custody Jurisdiction Act ~-- H.B. 4294
passed by House; pending in Senate Committee on Judiciary along
with S.B. 193. See Recommendations of 1969 Annual Report, p. 22.

Topics on the current study agenda of the Commission are:

(1) Court Costs

(2) Joint Estates in Real and Personal Property

(3) Amendments to Uniform Commercial Code

(4) Battered Child Legislation

(5) Juvenile Code Revision

(6) Commercial Leasing Code

(7) Constitutional Limitations on Amending Statutes
(8) Mobile Home Park Act Revision

(9) Technical Amendments to Business Corporation Act
(10) Non-Profit Corporation Act
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Topics on the future study calendar of the Commission are:

(1) Evidence Code
(2) Mechanics Liens

As an important part of its functions, the Commission reviews
current court decisions to ascertain whether or not these decisions
necessitate or make desirable changes in Michigan law. The
Commission continues to welcome.the advice and assistance of the
justices and judges of the courts of this state. The Commission
has also reviewed court decisions to ascertain what laws, if
any, have been declared unconstitutional by the courts for the
purpose of recommending the repeal or revision of any unconstitution:
acts.

The Commission continues to operate with its sole staff
member, the part time Executive Secretary whose offices are in
the University of Michigan Law School, Ann Arbor, Michigan 48104.
The use of consultants has made it possible to expedite a large
volume of work and at the same time give the Commission the
advantage of expert assistance at relatively low costs. Faculty
members of the four law schools in Michigan continue to cooperate
with the Commission in accepting specific research assignments.

The Legislative Service Bureau has generously assisted the
Commission in the development of its legislative program. The
Director of the Legislative Service Bureau, who acts as Secretary
of the Commission continues to handle the fiscal operations of
the Commission under procedures established by the Legislative
Council. .

The Commission submits progress reports to the Legislative
Council and members of the Commission have met with the Council
and other legislative committees to discuss recommendations and
subjects under study by the Commission.

The following Acts have been adopted to date pursuant to

recommendations of the Commission and in some cases amendments
thereto by the Legislature:

1967 Legislative Session

Subject Commission Act. No.
Report
Powers of Appointment 1966, p. 11 224
Interstate and International
Judicial Procedures 1966, p. 25 178



‘Dead Man's Statute

Corporation Use of Assumed Names

Stockholder Action Without Meeting

Original Jurisdict
of Appeals

ion of Court

1968 Legislative Session

Jury Selection

Emancipation of Minors

Guardian ad Litem

Possibilities of R
Rights of Ent

Corporations as Pa

Stockholder Approv
Assets

everter and

ry
rtners
al of Mortgaging

1969 Legislative Session

Administrative Procedures Act

Access to Adjoinin

g Property

Antenuptial Agreements

Notice of Tax Asse
Anatomical Gifts

ssment

Recognition of Acknowledgements

Dead Man's Statute
Venue Act

Appeals from Proba

Amendment

1970 Legislative Session

te Court Act

Land Contract Foreclosures
Artist-Art Dealer Relationships Act

Warranties in Sale

s of Art Act

Minor Students Capacity to Borrow Act
Circuit Court Commissioner Powers of
Magistrates Act

1971 Legislative Session

Revision of Ground
Civil Verdicts by

s for Divorce
5 of 6 Jurors in

Retained Municipal Courts
Amendment of Uniform Anatomical

Gift Act

1966, p. 29
1966, p. 36
1966, p. 41
1966, p. 43
1967, p. 23
1967, p. 50
1967, p. 53
1966, p. 22
1966, p. 34
1966, p. 39
1967, p. 11
1968, p. 21
1968, p. 27
1968, p. 30
1968, p. 39
1968, p. 61
1966, p. 29
1968, p. 19
1968, p. 32
1967, p. 55
1969, p. 44
1969, p. 47
1969, p. 51
1969, p. 62
1970, p. 7
1970, p. 40
1970, p. 45

263
138
201

65

326
293
292

13
288

287

306
55
139
115
189
57
63
333

143
86
90

121

107

238

75
158

186



1972 Legislative Session

Business Corporation Act 1970, Supp. 284
Summary Proceedings for Possession

of Premises - 1970, p. 16 120
Interest on Judgments Act 1969, p. 64 135
Constitutional Amendment re

Juries of 12 1969, p. 65 HJIR '"M"

Following passage of P.A, 1972, No. 120, which is an amended
version of the Commission's proposed bill to revise summary
proceedings for possession of premises, the Chairman of the
District Court Committee on Rules and Forms requested assistance
in the preparation of court rules to correlate with the new
statutory provisions. The Executive Secretary of the Commission
prepared a draft of proposed rules which was given to the District
Court Committee. As of this writing, the official court rules
have not yet been adopted and published.

The Commission continues to welcome suggestions for
improvement of its program and proposals.

Respectfully submitted,

Jason L. Honigman, Chairman
Tom Downs, Vice Chairman
David Lebenbom

Harold S. Sawyer

Ex-0fficio Members

Sen. Robert Richardson

Sen. Basil W. Brown

Rep. J. Robert Traxler

Rep. Donald E. Holbrook, Jr.
A.E. Reyhons, Secretary

Date: December 6, 1972



RECOMMENDATIONS RELATING TO DUE PROCESS
IN SEIZURE OF A DEBTOR'S PROPERTY
Recent court decisions have held that it is unconstitutional
to seize the property of an alleged debtor as security for the
claim against him, unless provision is made for a noticed hearing
to determine the probable validity of the un&erlying claim. Fuentes

v. Shevin, 407 U.S. 67, 92 S. Ct. 1983 (1972); Sniadach v. Family

Finance Corp., 395 U.S. 337, 89 S, Ct. 1820, 23 L. Ed.2d 349

(1969) ; Inter City Motor Sales v. Szymanski, 42 Mich. App. 112, 201

N.W.2d 378 (1972). 1In response to these decisions, the Commissior
has reviewed Michigan's statutes to determine what provisions

need to be revised or repealed. We have concluded that amendments
are required (1) to the attachment, garnishment and replevin
provisions of the Revised Judicature Act, (2) to the secured
creditor provisions of the Uniform Commercial Code, and (3) to

the repossession provisions of the Motor Vehicle Sales Finance

Act. The reasons for these recommendations are set forth below,

and three proposed bills to cover the recommended amendments are
transmitted with this report.

1. Revised Judicature Act

a. Replevin
Michigan statutes authorize a civil action to recover
possession of personal property. M.C.L.A, §§600.2920, 600.7301-
600.7379. By a process commonly known as "replevin' or "claim and
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delivery," these statutes permit the party claiming the right
to possession to have the property seized and delivered to him
pending judgment, by posting a bond and filing an affidavit as
to the merits of his claim.

The Michigan Court of Appeals has now ruled that this
procedure violates the due procéss guarantees.of the Michigan
and Federal constitutions, to the extent that it permits seizure
of property without notice and before therehas been any opportunity
for a hearing on the merits of the claim for possession. Inter

City Motor Sales v. Szymanski, supra. This decision was based

upon a recent United States Supreme Court ruling which invalidated
Florida and Pennsylvania replevin statutes as denying due process

of law for the same reasons. Fuentes v. Shevin, supra.

Therefore, the Commission recommends that the replevin

provisions of the Revised Judicature Act be amended to provide

that no process may be issued for seizure of the property before
judgment, unless there has been a noticed hearing to make a
preliminary determination as to the probable validity of the
underlying claim for possession. Such an amendment would provide
due process of law for the party in possession and would impose
no great hardship upon the party claiming the right to possession.
Typically replevin is used by a secured creditor or by the
seller or finance company under a conditional sales contract to
repossess the property when the debtor or purchaser has fallen
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behind in his payments. Judicial action to repossess is usually
'the last resort after a series of contacts trying to persuade
the debtor to make up his payments. It will be no great hardship
for the creditor to wait the few additional days required to
give notice of a hearing on his application for pre-judgment
replevin, and such notice of imbending judicial action may even
persuade the debtor to catch up on his payménts or agree to terms
to avoid seizure of the property.

The Commission recommends against making any provision for
emergency exceptions to permit seizure without notice when it
is feared that the property might be disposed of or its value
impaired. These are risks which any creditor unavoidably incurs
when he takes security in things which are movable or perishable.
No judicial process could be devised which would entirely eliminate

the power of the irresponsible debtor to impair such security

before the property could be seized, and it is doubtful whether
a provision for emergency éeizure without notice would do enough
good to justify the difficulties it would cause. 1In order to
comply with due process, such a provision would have to require
a court determination not only as to the probable validity of
the underlying claim for possession, but also as to the truth

of the asserted emergency circumstances. The extreme difficulty
of making the latter determination fairly in an ex parte hearing
opens the proceeding to a degree of abuse more harmful than the
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benefits to be gained in the -rare circumstance of its justifiable
use. Hence no provision for ex parte seizure is included in the
proposed statute.

The procedures for taking possession of the property are
left to rules of the Supreme Court, as under present law. Of
course, these rules will requife amendment ﬁpon passage of the
proposed statute.

b. Attachment and Garnishment

The constitutional requirement of due process also requires
changes in the provisions of Michigan law under which writs of
attachment and garnishment are issued before judgment without
notice and a hearing. M.C.L.A. §§600.4001, 600.4011, 600.7401 -
600.7579, 600.8306.

In Sniadach v. Family Finance Corp., supra, the United States

Supreme Court invalidated the provisions bf Wisconsin law
permitting pre-judgment garnishment of wages. Michigan law does
not permit pre-judgment garnishment of wages, M.C.L.A, §600.4011(3)
but the Fuentes opinion makes it clear that Sniadach was not
narrowly based upon some principle peculiar to the nature of

the garnished asset. Rather it was aimed at the basic unfairness
of any judicial process which interferes with the use and enjoyment
of an asset without an opportunity for a hearing.

This reading of Sniadach had been confirmed by a number
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of decisions in other states.- See Randone v. Appellate Dept.,

5 Cal.3d 536, 96 Cal. Rptr. 709, 488 P.2d 13 (1971) (pre-judgment
attachment of bank account without notice is unconstitutional);

Jones Press, Inc. v. Motor Travel Services, Inc., 286 Minn. 205,

176 N,W.2d 87 (1970) (pre-judgment garnishment of accounts

receivable is unconstitutional); Larson v. Fetherston, 44 Wis.2d

712, 172 N.W. 20 (1969) (pre-judgment garnishment of any asset
without notice is unconstitutional).

To conform pre-judgment attachment and garnishment practice
with the standards prescribed in the Fuentes and Sniadach opinions,
Michigan statutes would have to be amended to provide for a
noticed hearing at which the court would have to determine (1) the
probable validity of the primary claim, and (2) the existence of
the asserted statutory ground for issuing the writ (e.g., in the
case of attachment, that the defendant is about to abscond or

fraudulently transfer or dispose of the asset; and, in the case

of garnishment, that plaintiff is justly apprehensive of his
ability to collect any judgment which may be entered upon trial
of the principal suit). The obvious judicial burden this would
entail should be carefully weighed against the creditor's need
for such a pre-judgment remedy, as well as its basic unfairness
to the debtor who has not yet had his day in court.

Attachment and garnishment differ materially from replevin

in this respect. 1In replevin a secured creditor is asserting
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a property right in the asset to be seized, which as a rule is
évidenced by written agreement of the parties. By attachment

or garnishment an unsecured creditor is attempting to seize an
asset in which he has no property interest and which is unrelated
to his primary claim against the debtor. 1In effect he is using
the judicial process to acquire‘collateral seéurity which he

has not bargained for, on a claim which in advance of trial has
never been proven. Furthermore, in the case of garnishment,
heavy burdens are imposed upon a third party who becomes involved
as a garnishee defendant only because he owes the principal
defendant money or is holding some asset of the defendant's,
unrelated to the primary controversy.

Moreover, 1f advance notice were required before garnishment
took place, the evasive debtor would remove the fund from his
bank account and the garnishment would become meaningless. The
non-evasive debtor would honor his debt, in any event, if judgment

were rendered against him in the trial on the merits. The

garnishment before judgment would only serve to harass him.

Because of the harshness of the remedy, the availability
of pre-judgment attachment and garnishment has theoretically
been limited to statutory grounds which basically allege prospective
fraudulent transfer or concealment of the alleged debtor's assets.
Too often in practice the assertion of such grounds is only a

matter of form, and the real reason for using attachment or
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garnishment is not to prevent -fraudulent conduct, but rather to
put pressure upon the defendant to pay or settle the disputed

claim by tying up his assets in advance of trial.

It is therefore recommended that the Revised Judicature Act
be amended to eliminate pre-judgment attachment and garnishment,
with one exception. The statuté should retain the use of pre-
judgment attachment or garnishment to provi&e a basis for
jurisdiction quasi in rem as to claims against a defendant who
is not subject to personal jurisdiction in Michigan courts. The
Supreme Court in the Fuentes opinion expressly recognized the
use of these writs to secure jurisdiction as a '"basic and important
public interest" justifying an exception to the general requirement
of notice and an opportunity for hearing before seizure is

permitted. 407 U.S., at p. 91, n. 23.

The proposed amendments would not affect garnishment after
judgment. This use of the writ would be retained as a means of

applying a chose in action to the satisfaction of a judgment,

since that cannot be done by execution,

The Common Pleas and retained municipal courts derive their
powers of replevin, attachment and garnishment from the chapters
of the Revised Judicature Act which formerly regulated justice

courts. M.C.,L.A, §§600.7301-600.7586. With the abolition of

justice courts it should no longer be necessary to retain parallel
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sets of statutory provisions covering the same subject. This
was recognized to a large extent by P.,A., 1971, No. 41, which
provided that the new district courts were to be governed by the
same provisions as the circuit courts, as to attachment and
garnishment. M.C.L.A, §600.8306. Therefore, rather than revise
the old justice court provisioné regulating féplevin, attachment
and garnishment, it is recommended that they be repealed, and
that the Common Pleas, municipal and district courts take their
powers in such matters by reference to the provisions which
govern the circuit courts.

The proposed amendments make the basic changes required to
comply with due process, but do not provide all the procedural
detail necessary to regulate proceedings for attachment and
garnishment, which are now covered by rules of the Supreme Court.
The court rules presently dealing with these subjects would, of
course, have to be revised to conform to the basic statutory changes
proposed by this bill.

2. Uniform Commercial Code

Under the Uniform Commercial Code, property which serves as
collateral for an obligation may be taken by the secured creditor,
either by peaceful self-help, or by judicial action. M.C .L.A.
§440.9503.

The provision for taking by judicial process should be amended
to provide for notice and opportunity for a hearing, in compliance

14 -



with the Fuentes ‘decision. [This may.be accomplished: by providing
that:'thé” judicial action :authorized by ‘the .Code. .shall be. under:.q:-
the provisions of the Revised-Judicature Act, :amended as proposed ..
above.:. . C Cme st et b owallos i Tdl L D s ane R0 aan
:Tf *it- is- unconstitutianal to 'seize the debtor's property. ...~
by judicial process without notice and a hearing, .a statute .. ..:r
authorizing the creditor‘pq:tagg the property without.aqy judicia;
process @ust'surely be uprnst;tupipnal, unlgss the‘Faking is
done with the ertor's consent. The Commission recommends
amendment of the Uniform Commercial Code to eliminate authorization
for self-help seizures,.except when the debtor's consent is,
obtaipgd_ag';hg Fimglgﬁ_tgkjngf 1t is”g}gq:proposed that taking .
of.tpg”groperty wi;houtaij}g%al o;@e;.bghpg;mitted only:iﬁ_ghe“
debtor is relieyed_of:ﬁgrthng}}abilitx?fqg%the‘debpf.fihe”b ,
sophisticated debtor will usually impose such requirement-as a.
condition to his consent to give up. the property without court
act%ggsnughe gngpphist}ca;e@Iertor,up?;mﬁ}lx‘the typical;consumer

credit Puye;,xshpg}q

be accorded the same protection by law.; :.:..
_--,: Submitted with this, report:.is-a proposed bill .to make.these: ..
basic changes in.sections;9503: and-9504 .of:the; Code; along with
technical amendments needed to harmonizedqthggggfgﬁted;sectipnsfmq
The thrust of these changes::is.essentially. similar to H.B. 6327,

introduced .in the: 1972 session, of, the. Legislature... .

se. 5 3. Motor Vehicle: Sales, Finance:-Act

BT VIO

Before the Uniform Commercial .Code was enacted, the Motor
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Vehicle‘Sales Finance Act contgined its own provisions for
repossessing automobiles. C,L, 1948, §§492.123-492.127. These
provisions were repealed by the Uniform Commercial Code, so that
repossession of automobiles is now covered by the Code provisions
discussed under the previous heading. If these Code provisions

are amended as recommended, it would not be strictly necessary

to amend the Motor Vehicle Sales Finance Act.

However, section 1l4(c) of the Act might still be construed
as implying a right to repossess financed automobiles by self-help,
without the buyer's consent, M.C.L.A. §492.114(c). It is therefore
recommended that this provision be amended to state explicitly
that any right of repossession must be exercised in accordance
with the Uniform Commercial Code. A proposed bill is transmitted
with this report. 1Its purpose and effect are substantially similar
to H.B, 6326 introduced in the 1972 session of the Legislature.

4, Statutes Unaffected

The Commission has studied a number of additional statutes
which provide for seizure or disposition of property without
notice and a judicial hearing. However, for reasons stated below,
we have concluded that these statutes need not be amended in
response to the Fuentes decision.

a. Special Lien Statutes

Numerous special statutes give a creditor a lien on his

ertor's property. Some of these statutes raise no questions
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insofar as the Fuentes decision is concerned, because the lien is
enforceable only by judicial process, after notice and a decision
on the merits. See, e.g., Mechanic's Lign on Real Property,
M.C.L.A. §§570.10 et seq.; and Thresher's Lien, M.C.L.A, §§570.331
et seq.

We have also excluded from our concern the large number of

lien statutes which authorize the creditor to retain possession

of the debtor's property as security for payment. An illustration
of this type would be the Garage Keeper's Lien provided by M.C.L.A.
§§570.301 et seq.

The Fuentes decision was concerned with due process of law

in the creditor's seizing, taking or repossessing his debtor's

property. When property has been left in the creditor's hands,
allowing him to retain possession of it pending satisfaction of
his claim should not offend due process, for that merely puts
the burden of invoking the judicial process consistently upon
the party who seeks to interfere with actual possession. Perhaps
at the point these statutes authorize the creditor to sell the
retained property without judicial process, problems akin to the
concern of the Fuentes decision begin to arise. But invariably
these statutes require notice to the debtor before the property
may be sold, and there is time for him to invoke judicial action
to recover the chattel before sale, if he disputes the validity
of the underlying claim.
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The following lien statutes contain provisions which need
not be amended, because they deal with property already in the
creditor's possession, as discussed in the preceeding paragraph:

Garage Keeper's Lien, M.é.L.A. §§570.301 et seq.

Innkeeper's Lien, M.,C.L.A. §427.201.

Dry Cleaner's Lien, M,C.L.A, §570.211.

Carrier's Lien, M.C.L.A. §§440.7307 et seq.

Warehouseman's Lien, M.C.L.A., §§440.7209 et seq. -
Mechanic's Lien on Chattels, M.C.L.A, §§570.185 et seq.

Bank's Lien for Safe Deposit Box Rental, M.C.L.A, §§487.36,
487.145, 487.285, 487.586.

Possessor's Lien for Paying Tax on Personal Property of
Non-resident, M,C.L.A, §211.14(7).

Logger's Lien for Expenses of Breaking Log-jam, M.C.L.A,
§§426.51 et seq.

River Improvement Company's Lien on Floatables for Tolls,
M.C.L.A. §485.118.

River Improvement Company's Lien for Breaking Log-jam, M.C.L.A.
§§485.121 et seq.

Lien on Stock in Summer Resort Associations for Delinquent
Subscriptions, M.C.L.A., §455.15.

There remain two special lien statutes which go beyond retention
of the property and provide for seizure of the property by judicial
process upon ex parte application by the creditor. While these
two statutes appear to violate the principles of the Fuentes
decision, we are not recommending amendments to rehabilitate them,
because they no longer have any practical importance.
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One of these statutes is M.C.L.A. §§570.402 et seq., which .
provides for a lien on watercraft over five tons to satisfy various
kinds of claims against the owner. Whenvthe creditor files a
verified complaint in circuit court, the clerk issues a warrant
to the sheriff commanding him to seize the watercraft. M.C.L.A.
§§5704.404 et seq. There is no provision for notice or hearing

before seizure.

This statute was enacted at a time when the lien provided
by federal maritime law did not cover a vessel in its home port.

The state statute was used to cover that gap. The federal maritime
lien has since been extended to cover the area of the Michigan
statute by enactments in 1910 and 1920. Act June 23, 1910, c. 373,
36 Stat. 604; Act June 5, 1920, c. 250, 41 Stat. 1005; 46 U.S.C.A,
§§971 et seq. To the extent that the Michigan statute has not

been superseded by federal law, 46 U.S.C.A. §975, it has fallen
into disuse because creditors prefer the federal maritime lien
which takes priority over all non-maritime liens.

The other statute is M.C.L.A. §§426.1 et seq., which provides
for a lien for labor on forestry products. The lien may be enforcec
by a writ of attachment issued upon the claimant's ex parte
application, M.C.L.A. §§426.5-426.11, and to this extent the statute
appears to conflict with the Fuentes decision. The statute was
used mainly to provide some security for the wages of loggers and
sawyers employed by transitory or impecunious logging companies.
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However important that might have been at an earlier time, the
statute seems to have fallen into disuse. We have found no cases
under it later than 1917, and, therefore, do not think it should
be necessary to amend the statute in order to rehabilitate it
for contemporary use.
b. Public Health and Safety Statutes
Private property which is involved in criminal activity or

which constitutes some threat to public health or safety may be

summarily seized by state officials under a number of statutes.
These exercises of police power obviously belong in a different
category than seizure of property to satisfy private claims against
the owner, which is the immediate concern of the Fuentes decision.
As to some of these statutes, there may be room to doubt whether
the particular interest in public health or safety is sufficiently
compelling or urgent to justify giving up the safeguards of notice
and a hearing. But it would be an over reaction to the Fuentes
decision to conclude that categorical changes are required.

For this reason, the Commission has not recommended amendment
of the following statutes:

Seizure of seeds believed to violate state seed law, M.C.L.A,
§286.713.

Seizure of suspected contraband cigarettes, M.C.L.A, §205.509
(c-g).

Seizure of food or dairy products believed to violate pure
foods law, M,C.L.A. §289.37.

Seizure of illegal oil, M.C.L.,A, §319.21.
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Seizure of forestry products unlawfully cut or remcved from.
state lands, M.C.L.A. §322.136.

Seizure of illegal prophylactics, M.C.L.A., §329.254.
c. Tax Collection Statutes

M.C.L.A. §211.47 authorizes seizure and sale of personal
property to pay unpaid property taxes, without prior notice,
hearing or judicial process. M;C.L.A. §§211.i13 and 211.156
authorize seizure of things removed from laﬁd bid to the state
for non-payment of taxes, again without prior notice, hearing
or judicial process.

These provisions authorize a creditor (the state) to seize
property before providing an opportunity for a hearing on the
probable validity of the underlying claim. However, it has long
been recognized that the sovereign has power to assess, levy and
collect taxes without resort to judicial process, and that it is
not unconstitutional to require the taxpayer to pay a disputed
assessment before he can have judicial review. The United States
- Supreme Court recognized this as an exception to the Fuentes
decision. At pages 91-92 of 407 U.S. the opinion states, '.
the Court has allowed summary seizure of property to collect the

internal revenue of the United States,' citing Phillips v. Commissio:

283 U.S. 589. Consequently no changes in Michigan's tax collection

statutes are recommended in this respect.
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PROPOSED BILL

AN ACT to amend Act No. 236 of the Public Acts of 1961,
entitled "An act to revise and consolidate the statutes relating
to the organization and jurisdiction of the courts of this state;
the powers and duties of such courts, and of the judges and
other officers thereof; the forms and attributes of civil claims
and actions; the time within which civil actions and proceedings
may be brought in said courts; pleading, evidence, practice
and procedure in civil actions and proceedings in said courts;
to provide remedies and penalties for the violation of certain
provisions of this act; and to repeal all acts and parts of
acts inconsistent with, or contravening any of the provisions
of this act," as amended, being sections 600.101 to 600.9930
of the Compiled Laws of 1948, by amending sections 2920, 4001,
4011, 4021, and 8306, by adding a new section 8307, and
by repealing sections 7301 through 7586.

The People of the State of Michigan enact:

Section 1. Sections 2920, 4001, 4011, 4021, and 8306
of Act No. 236 of the Public Acts of 1961, as amended, being
sections 600.2920, 600.4001, 600.4011, 600.4021, and
600.8306 of the Compiled Laws of 1948, are amended to read as
follows:

Sec. 2920. (1) A civil action may be brought to recover
any goods or chattels which have been unlawfully taken or unlawfully
detained and to recover damages sustained by the unlawful taking
or unlawful detention, except as provided below.

(a) No action may be maintained under this provision for
any property taken by virtue of any warrant for the collection
of any tax, assessment, or fine in pursuance of any statute of
this state.

(b) No action may be maintained under this provision to
recover goods or chattels seized by virtue of any execution or
attachment at the suit of the defendant in the execution or
attachment unless the goods or chattels are exempted by law from
execution or attachment.

(c) No action may be maintained under this provision by
any person who does not at that time have a right to possession
of the goods taken or detained. '

(d) NO WRIT, ORDER OR PROCESS FOR DELIVERY OF THE GOODS OR
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CHATTELS BEFORE JUDGMENT MAY BE ISSUED UNLESS THE COURT, AFTER

A NOTICED HEARING, DETERMINES THAT THE CLAIM FOR RECOVERY IS
PROBABLY VALID AND THE PARTY CLAIMING DELIVERY FILES A SUFFICIENT
BOND, UNDER PROCEDURES PROVIDED BY COURT RULES.

(2) (a) Whenever any person holds papers pertaining to an
office, and he is not the person in that office, he shall surrender
them to the person entitled to that office.

(b) The person entitled to possession of such books and
papers may bring an action to recover their possession. The
court may order any person to show cause why he should not be
compelled to deliver such books and papers and may order the
delivery of the books and papers.

Sec. 4001. The circuit courts of the state shall have the
power by attachment to apply to the satisfaction of a claim due
or to become due any interest in things which are subject to
the judicial jurisdiction of the state and belonging to the
person against whom the claim is asserted, UPON EX PARTE APPLICATION
SHOWING THAT THE PERSON AGAINST WHOM THE CLAIM IS ASSERTED IS
NOT SUBJECT TO THE JUDICIAL JURISDICTION OF THE STATE OR AFTER
DILIGENT EFFORT CANNOT BE SERVED WITH PROCESS AS REQUIRED TO
SUBJECT HIM TO THE JUDICIAL JURISDICTION OF THE STATE. A COPY
OF THE WRIT OF ATTACHMENT SHALL BE SERVED UPON THE PERSON AGAINST
WHOM THE CILAIM IS MADE BY THE SAME MEANS PROVIDED BY COURT RULES
FOR SERVICE OF PROCESS IN OTHER CASES IN WHICH PERSONAL JURISDICTION
OVER THE DEFENDANT IS NOT REQUIRED, whether-er-net-the-persen
himself-is-subjeet-to-the-judieial-jurisdietion-of-the-states The
courts may exercise the jurisdiction granted in this section
only if action is taken in accordance with court rules promulgated
to protect the parties. and-it-is-assevted-that-l-o¥-more-of
the-follewing-situationa-existgs

{1)-that-the-defendant-has-abseended-er-is-about-to-absecond
frem-ehe-sEaEe-er—is-eeaeealed-Eherein-te-éhe-injury-ef—his
erediters4

(2)-Ehat-Ehe-éefeadaat-has-assigned;-dispesed-efg—er-eeneealed
aay-ef-his—preperEy-wiEh-iaEeBE—Ee-de£raud-his~ereéi€ersg

(3)-that-the-defendant-is-about-to~assign;-dispose-of;-or
eeaeeai-aﬁy—e£-his-preper€j—wi€h-iaEeaé-Ee-defraud-his—ereéisersg

€4)-that-the-defendant-has-removed-or-ig-about-to-remove
any-ef-his-property-frem-the-state-with-intent-teo-defraud-his
ereditersg4
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€5)-that-the-defendant-has-fraudulentiy-eentracted-the-debt .
er-frandutently-ineurred-the-obligatien-respeeting-whieh-the
suiE-ig-breughts

€6)-that-the-defendant-is-net-a-resident-ef-the-state-and
has-pet-resided-therein-for-3-months-immediately-preeedings:

¢{7}-that-the-defendant-is-a-foreign-eorporation=

Sec. 4011. (1) Except as otherwise provided in €2}; (3),
(4), and (5), (6) AND (7) of this section, the circuit courts of
the state shall have power by garnishment to apply to the
satisfaction of a claim evidenced by contract, judgment of this
state, or foreign judgment

(a) personal property belonging to the person against whom
the claim is asserted but which is in the possession or control
of a third person if the third person is subject to the judicial
jurisdiction of the state and the personal property to be applied
is within the boundaries of this state;

(b) an obligation owed to the person against whom the claim
is asserted if the obligor is subject to the judicial jurisdiction
of the state; whether or not the state has jurisdiction over
the person against whom the claim is asserted.

(2) The courts may exercise the jurisdiction granted in this
section only if action is taken in accordance with court rules
promulgated to protect the parties. amd-it-is-agserted-that-the
plaintiff-ig-justly-apprehensive-ef-the-loss-ef-his-elaim-unless
garnishment-is-issued: Except as otherwise provided by court rule,
the state of Michigan and every governmental unit therein,
including but not limited to a public, municipal, quasi-municipal,
or governmental corporation, unincorporated board, public body,
or political subdivision, may be proceeded again.t as garnishees
in the same manner and with like effect as individuals.

(3) NO WRIT OF GARNISHMENT MAY BE ISSUED BEFORE JUDGMENT ,
EXCEPT UPON EX PARTE APPLICATION SHOWING THAT THE PERSON AGAINST
WHOM THE CLATIM IS ASSERTED IS NOT SUBJECT TO THE JUDICIAL
JURISDICTION OF THE STATE OR AFTER DILIGENT EFFORT CANNOT BE
SERVED WITH PROCESS AS REQUIRED TO SUBJECT HIM TO THE JUDICIAL
JURISDICTION OF THE STATE, IN WHICH CASE A COPY OF THE WRIT OF
GARNISHMENT SHALL BE SERVED UPON THE PERSON AGAINST WHOM THE CLAIM
IS MADE BY THE SAME MEANS PROVIDED BY COURT RULES FOR SERVICE

OF PROCESS IN OTHER CASES IN WHICH PERSONAL JURISDICTION OVER
THE DEFENDANT IS NOT REQUIRED.
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¢2) (4) No garnishment proceedings are to be commenced
against the state of Michigan or any governmental unit therein,
including but not limited to a public, municipal, quasi-municipal,
or governmental corporation, unincorporated board, public body,
or political subdivision, until after the plaintiff's claim
has been reduced to judgment. '

£3) (5) No garnishment proceedings are to be commenced
against any person for money owing to a principal defendant on
account of labor performed by the principal defendant until after
the plaintiff's claim has been reduced to judgment.

€4 (6) A sheriff or other public officer is not subject
to garnishment for any money or things received or collected by
him by virtue of an execution or other legal process in the
favor of the principal defendant or because of any money in
his hands for which he is accountable merely as a public officer
to the principal defendant.

€5 (7) No garnishment proceedings are to be commenced if
the commencement of such proceedings is forbidden by a statute
of this state.

Sec. 4021. The county in which some of the property attached
is situated is a proper county of venue for attachment. if

{1)-the-eounty-ig-degignated-in-RJA-ehapter-16-as-a-preper
eounty-of-venue-ef-the-aetions-or

{2)-ne-eounty-designated-in-RJA-chapter-16-as-a-preper
eeuaty-ef-veaae-is-Ehejleeaeien-eﬁ-seme—ef-Ehe-aEEaehed-prepefEyg
er

{3)-persenal-jurisdiection-cannot-be-aequired-ever-the
deferndant=:

Sec. 8306. (1) Subject to the limitations of jurisdictional
amount and venue OTHERWISE APPLICABLE IN as-preseribed-in-seetiens
8301-and-8312; the COMMON PLEAS, MUNICIPAL AND district courts,
SUCH COURTS shall have the same power with respect to attachment
and garnishment as the circuit court.

(2) The substantive grounds upon which such relief is
available shall be as determined in section 4001 with respect
to attachment and as determined in section 4011 with respect
to garnishment.
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(3) The COMMON PLEAS, MUNICIPAL AND district courtS may
exercise the jurisdiction granted by this section only if action
is taken in accordance with supreme court rules promulgated to
protect the parties. amd-it-is-asserted-that-the-requisite
substantive-greunds-exisEs

(4) All garnishment proceedings shall be treated as auxiliary
actions to the principal action. The party commencing such a
proceeding shall not be required to pay the AN ADDITIONAL filing
fee preseribed-in-seet:on-8373 OR JURY FEE with respect to that
garnishment proceeding but shall pay to the clerk the sum of
$5.00 as a service fee for the issuance of every writ of garnishment
except a writ issued by the small claims divisions OF THE DISTRICT
COURT.

(5) No other fees shall be required with respect to attachment
and garnishment except as otherwise provided by law.

Section 2. Act No. 236 of the Public Acts of 1961, as
amended, is amended by adding Section 8307 to read as follows:

SEC., 8307. (1) SUBJECT TO THE LIMITATIONS OF JURISDICTIONAL
AMOUNT AND VENUE OTHERWISE APPLICABLE IN THE COMMON PLEAS,
MUNICIPAL AND DISTRICT COURTS, SUCH COURTS SHALL HAVE THE SAME
POWER AS THE CIRCUIT COURT WITH RESPECT TO CIVIL ACTIONS TO RECOVER
GOODS OR CHATTELS WHICH HAVE BEEN UNLAWFULLY TAKEN OR UNLAWFULLY
DETAINED.

(2) THE SUBSTANTIVE GROUNDS UPON WHICH SUCH RELIEF IS AVAILABLE
SHALL BE AS PROVIDED IN SECTION 2920.

(3) DELIVERY OF THE GOODS OR CHATTELS TO THE CLAIMANT BEFORE
JUDGMENT MAY BE ALLOWED ONLY AS PROVIDED IN SECTION 2920(1) (d)
UNDER PROCEDURES PROVIDED BY SUPREME COURT RULES PROMULGATED TO
PROTECT THE PARTIES.

Section 3. Sections 7301 through 7586 of Act No. 236 of
the Public Acts of 1961, as amended, being sections 600.7301
through 600.7586 of the Compiled Laws of 1948, as amended, are
repealed.

Section 4. The provisions of this act shall apply to all

actions pending on the effective date of the act, as well as to
actions filed thereafter.
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PROPOSED BILL

A bill to amend sections 9501 through 9504 of Act No. 174
of the Public Acts of 1962, entitled "Uniform commercial code,"
being sections 440.9501 through 440.9504 of the Compiled Laws
of 1948.

The People of the State of Michigan enact:

Section 1. Sections 9501 through 9504 of Act No. 174 of
the Public Acts of 1962, being sections 440.9501 through 440.9504
of the Compiled Laws of 1948, are amended to read as follows:

Sec. 9501. (1) When a debtor is in default under a security
agreement, a secured party has the rights and remedies provided
in this part and except as limited by subsection (3) those provided
in the security agreement. He may reduce his claim to judgment,
foreclose or otherwise enforce the security interest by any
available judicial procedure. If the collateral is documents
the secured party may proceed either as to the documents, or as
to the goods covered thereby. A secured party in possession has
the rights, remedies and duties provided in section 9207. The
rights and remedies referred to in this subsection are cumulative.

(2) After default, the debtor has the rights and remedies
provided in this part, those provided in the security agreement
and those provided in section 9207.

(3) To the extent that they give rights to the debtor and
impose duties on the secured party, the rules stated in the
subsections referred to-below may not be waived or varied except
as provided with respect to compulsory disposition of collateral
(subsection (1) of section 9505) and with respect to redemption
of collateral (section 9506) but the parties may by agreement
determine the standards by which the fulfillment of these rights
and duties is to be measured if such standards are not manifestly
unreasonable:

(é) subgsection (2) of section 9502 and subsection (2) of
section 9504 insofar as they require accounting for surplus
proceeds of collateral;

(b) subsectionS (1) AND (3) of section 9504 and subsection
(1) of section 9505 which deal with disposition of collateral;

(¢) subsection (2) of section 9505 which deals with acceptance
of collateral as discharge of obligation;
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(d) section 9506 which deals with redemption of collateral;.
and

(e) subsection (1) of section 9507 which deals with the
secured party's liability for failure to comply with this part.

(4) If the security agreement covers both real and personal
property, the secured party may proceed under this part as to
the personal property or he may proceed as to both the real and
the personal property in accordance with his rights and remedies
in respect of the real property in which case the provisions of
this part do not apply.

(5) When a secured party has reduced his claim to judgment
the lien of any levy which may be made upon his collateral by
virtue of any execution based upon the judgment shall relate back
to the date of the perfection of the security interest in such
collateral. A judicial sale, pursuant to such execution, is a
foreclosure of the security interest by judicial procedure within
the meaning of this section, and the secured party may purchase
at the sale and thereafter hold the collateral free of any other
requirements of this article.

Sec. 9502. (1) When so agreed and in any event on default
the secured party is entitled to notify an account debtor or the
obligor on an instrument to make payment to him whether or not
the assignor was theretofore making collections on the collateral,
and also to take control of any proceeds to which he is entitled
under section 9306- AND THE LIMITATIONS OF SECTIONS 9503 AND 9504
SHALL NOT BE APPLICABLE THERETO.

(2) A secured party who by agreement is entitled to charge
back uncollected collateral or otherwise to full or limited
recourse against the debtor and who undertakes to collect from
the account debtors or obligors must proceed in a commercially
reasonable manner and may deduct his reasonable expenses of
realization from the collections. If the security agreement
secures an indebtedness, the secured party must account to the
debtor for any surplus, and unless otherwise agreed, the debtor
is liable for any deficiency. But, if the underlying transaction
was a sale of accounts, contract rights, or chattel paper, the
debtor is entitled to any surplus or is liable for any deficiency
only if the security agreement so provides.

Sec. 9503. Unless otherwise agreed a secured party has on
default the right to take possession of the collateral. 1In taking
possession a secured party may proceed without judicial process
if THE DEBTOR CONSENTS THERETQ AT THE TIME OF TAKING AND THE
SECURED PARTY ACCEPTS THE COLLATERAL IN SATISFACTION OF THE DEBTOR'S
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OBLIGATION, OR this-ean-be-dene-without-breaeh-ef-the-peaee-oer-may
SHALL proceed by action UNDER SECTION 2920 OF ACT NO. 236 OF THE
PUBLIC ACTS OF 1961. 1If the security agreement so provides the
secured party may require the debtor to assemble the collateral
and make it available to the secured party at a place to be
designated by the secured party which is-reasonably convenient

to both parties. Without removal a secured party may render
equipment unusable, and may dispose of collateral on the debtor's
premises under section 9504.

Sec. 9504. (1) A-seeured-party-after-default-may-seil;-lease
er-etherwise-dispese-of-any-or-atl-ef-the-eottateral-in-its-then
ecenditien-or-£follewing-any-ecommeretatly-reasenable-preparatien-o¥
preeessing- A SECURED PARTY PROCEEDING BY ACTION AS PROVIDED IN
SECTION 9503, UPON ORDER OF THE COURT AUTHORIZING REPOSSESSION,
MAY APPLY TO THE COURT FOR AN ORDER AUTHORIZING THE SALE, LEASE
OR OTHER DISPOSITION OF THE COLLATERAL OR MAY TAKE SUCH OTHER
ACTION AS IS APPROVED BY THE DEBTOR. THE ORDER IF MADE, SHALL
DIRECT THAT ANY SALE, LEASE OR OTHER DISPOSITION OF THE COLLATERAL
SHALL BE IN A COMMERCIALLY REASONABLE MANNER AS THE COURT SHALL
DIRECT, OR SHALL TAKE PLACE AT PUBLIC AUCTION AFTER NOTICE TO THE
DEBTOR IN THE FORM PRESCRIBED BY THE COURT AND PUBLICATION FOR 2
CONSECUTIVE WEEKS IN A NEWSPAPER OF GENERAL CIRCULATION IN THE
COUNTY OF RESIDENCE OF THE DEBTOR. Any sale of goods is subject
to the article on sales (article 2). The proceeds of disposition
shall be applied in the order following to

(a) the reasonable expenses of retaking, holding, preparing
for sale, selling and the like and, to the extent provided for
in the agreement and not prohibited by law, the reasonable attorneys
fees and legal expenses incurred by the secured party;

(b) the satisfaction of indebtedness secured by the security
interest under which the disposition is made;

(c) the satisfaction of indebtedness secured by any subordinate
security interest in the collateral if written notification of
demand therefor is received before distribution of the proceeds
is completed. If requested by the secured party, the holder of
a subordinate security interest must seasonably furnish reasonable
proof of his interest, and unless he does so, the secured party
need not comply with his demand.

(2) 1f the security interest secures an indebtedness, the
secured party must account to the debtor for any surplus, and,
unless otherwise agreed, the debtor is liable for any deficiency.
But if the underlying transaction was a sale of accounts, contract
rights, or chattel paper, the debtor is entitled to any surplus

-929-



or is liable for any deficiency only if the security agreement
so provides.

(3) Disposition of the collateral may be by public or private
proceedings AS ORDERED BY THE COURT OR APPROVED BY THE DEBTOR,
and may be made by way of one or more contracts. Sale or other
disposition may be as a unit or in parcels and at any time and
place and on any terms but every aspect of the disposition includin;
the method, manner, time, place and terms must be commercially
reasonable. Unless collateral is perishable or threatens to
decline speedily in value or is of a type customarily sold on
a recognized market, reasonable notification of the time and
place of any public sale or reasonable notification of the time
after which any private sale or other intended disposition is to
be made shall be sent by the secured party to the debtor, and
except in the case of consumer goods to any other person who has
a security interest in the collateral and who has duly filed a
financing statement indexed in the name of the debtor in this
state or who is known by the secured party to have a security
interest in the collateral. The secured party may buy at any
public sale and if the collateral is of a type customarily sold
in a recognized market or is of a type which is the subject of
widely distributed standard price quotations he may buy at private
sale- IF AUTHORIZED BY ORDER OF THE COURT OR APPROVED BY THE DEBTOR

(4) When collateral is disposed of by a secured party after
default, the disposition transfers to a purchaser for value all
of the debtor's rights therein, discharges the security interest
under which it is made and any security interest or lien subordinat:
thereto. The purchaser takes free of all such rights and interests
even though the secured party fails to comply with the requirements
of this part or of any judicial proceedings.

(8) In the case of a public sale, if the purchaser has no
knowledge of any defects in the sale and if he does not buy in
collusion with the secured party, other bidders or the person
conducting the sale; or

(b) in any other case, if the purchaser acts in good faith.

(5) A person who is liable to a secured party under a guaranty
indorsement, repurchase agreement or the like and who receives a
transfer of collateral from the secured party or is subrogated
to his rights has thereafter the rights and duties of the secured
party. Such a transfer of collateral is not a sale or disposition
of the collateral under this article.
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PROPOSED BILL

A bill to amend section 14 of Act No. 27 of the Public Acts
of the Extra Session of 1950, entitled as amended '"Motor vehicle
sales finance act,'" as amended, being section 492.114 of the
Compiled Laws of 1948.

The People of the State of Michigan enact:

Section 1. Section 14 of Act No. 27 of the Public Acts of
the Extra Session of 1950, as amended, being section 492.114
of the Compiled Laws of 1948, is amended to read as follows:

Sec. 14. (a) No installment sale contract shall be signed
by any party thereto unless it contains all of the information
and statements required by this act.

(b) No installment sale contract shall contain any acceleration
clause under which any part or all of the time balance represented
by payments, not yet matured, may be declared immediately payable
because the seller or holder deems himself to be insecure.

(¢) No installment sale contract shall contain any provision
authorizing any person acting on behalf of the seller or holder
to enter upon premises of the buyer unlawfully, or to commit any
breach of the peace in the repossession of the motor vehicle or
collateral security. ANY RIGHT OF REPOSSESSION OF A MOTOR VEHICLE
PROVIDED IN AN INSTALLMENT SALES CONTRACT SHALL BE EXERCISED ONLY
IN THE MANNER PROVIDED IN SECTIONS 9503 AND 9504 OF ACT NO. 174
OF THE PUBLIC ACTS OF 1962.

(d) No installment sale contract shall contain any provision
whereby the buyer waives any right of action against the seller,
holder or other person acting on behalf of the holder for any
illegal act committed in the collection of the payments under
the contract or in the repossession of the motor vehicle or collater
security.

(e) No installment sale contract shall contain any provision
whereby the buyer executes a power of attorney appointing the seller
the holder, or the agent of such licensee as the buyer's agent in
collection of the payments under the contract or in repossession
of the motor vehicle sold or collateral security.

(f) No installment sale contract shall contain any provision
relieving the holder, or other assignee, from liability for any
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legal remedies which the buyer may have had against the seller
under the contract or under any separate instrument executed

in connection therewith: Provided, That this subsection shall
in no way impair or affect the rights and powers of a holder in
due course of a negotiable instrument.
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RECOMMENDATION RELATING TO TAXPAYER
RELIEF FROM EXCESSIVE PROPERTY
TAX ASSESSMENTS

Taxpayers throughout the state have for many years complained
about excessive property tax assessments from which no adequate
procedures for relief are available under present laws. The
laws call for hearings before aséessing officéfs upon request
of the taxpayer. 1f relief is not granted by the assessor, the
taxpayer may then go to the board of review. If relief is still
not forthcoming, the taxpayer may appeal to the State Tax
Commission. While these procedures appear adequate on their
face, in practice they have proved largely ineffective in granting
relief to taxpayers with legitimate complaint that their property
assessment is excessive.

The assessing officer who first arrives at the assessment
valuation is rarely disposed to change his own views no matter
what proofs the taxpayer may offer to the contrary. The board
of review to whom the taxpayer must next appeal is generally
totally inexpert in property valuations and relief for the
taxpayer is not only rare but is more often dependent upon
political or personal relationships rather than meritorious
contentions as to value. The unhappy taxpayer may then appeal
to the State Tax Commission as his final avenue for relief.

While the law requires a full and fair hearing before the Tax

Commission, in fact it is rarely available.
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By law the Tax Commission is required to hold a quasi-judicial
type of hearing in which proofs are taken and the evidence is
weighed on a totally impartial basis. 1In practice, the hearing
is generally conducted by one commissionér with no legal training
or understanding of legal limitations as to admissible evidence
and clearly lacking in judicial. qualities for impartial weighing
of the evidence. Moreover, the Tax Commission's own staff
undertakes to evaluate the property and almost invariably it
accepts the judgment of its own staff over that of any other
proofs which are submitted. The weight of the contrary evidence
in behalf of the taxpayer is generally given short shrift no
matter how clearly it demonstrates the inadequacy of the staff
findings.

Furthermore, the assessing officers are required to rely on
guiding principles and procedures established by the Tax Commission
and its staff as the agency which has superintending control
over assessing officer;. As may be expected, the Tax Commission
is unlikely to be critical of assessments made pursuant to their
guidelines, no matter how inappropriate the result in the
individual case.

Thus, bhearings before the Tax Commission are largely
perfunctory and generally offer no reasonable opportunity for
the taxpayer to gain a fair hearing based on competent testimony

which is judiciously weighed. 1If a taxpayer is to get a truly
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impartial consideration of hig claim of excessive assessment,
it can only be achieved in a court of law. It is thus our
recommendation that a taxpayer complainipg of excessive assessment
should have the right to choose between the present procedures
which eventuate in final hearing before the State Tax Commission
or a full scale court hearing in which a circuit judge considers
the proofs presented by both the taxing authorities and the
taxpayer and makes his decision in conformance with those proofs
as required by law.

A cursory reading of the present statute might indicate
that the taxpayer already has such a choice under the present
laws, since Section 53 of the General Property Tax Act (C.L. 1948,
§211.53) provides that a taxpayer may pay his property tax under
protest and file suit in court within 60 days thereafter for
recovery of any portion representing an unlawful assessment. In
fact, however, the taxpayer gets no such relief by suit under
this section. In such suit the courts are not permitted to weigh
evidence as to the actual value of the property. The courts
are required to accept the Tax Commission's findings on value,
except upon proof of fraud, error of law or the adoption of
wrong principles.

The only relief currently available to a taxpayer claiming
excessive valuation is by appeal to the Tax Commission after

first exhausting his required complaint to the assessor and
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appeal to the board of review. If the Tax Commission's decision
is deemed oppressive, the taxpayer may appeal to the Court of
Appeals. Such appeal, however, is not a matter of right and
is available only by application for leave to appeal which
generally is only a perfunctory review and in the final analysis
is limited to issues of law. Article VI, Section 28 of the
Michigan Constitution provides:
"In the absence of fraud, error of law or the adoption
of wrong principles, no appeal may be taken to any ‘
court from any final agency provided for the adminis-
tration of property tax laws from any decision relating
to valuation or allocation."
Under this constitutional requirement, the Tax Commission is
deemed the '"final agency" whose decisions may not be reviewed in

the absence of clear proof of 'fraud, error of law or the adoption

of wrong principles'". Hudson-Weber v. City of Southfield, 18 Mich.

App. 66, Kingsford Chemical Co. v. Kingsford, 347 Mich. 91,

Naph-Sol Refining Co. v. Muskegon, 346 Mich. 16, Moran v. Grosse

Pointe Twp., 317 Mich. 248, S.S. Kresge Co. v. Detroit, 276 Mich.

565,

The present statutory provisions are further inadequate in
that they have resulted in imposing much confusion along with
complex technical pre-requisites incident to the recovery of
excessive taxes even if a favorable decision is obtainable from
the Tax Commission. Under present laws, the taxpayer must comply
with Section 152 of the General Property Tax Act which calls

for successive appeals to the assessor, the board of review and

-36-



the Tax Commission, and must also comply with Section 53 which
requires payment under protest and commencement of suit within
60 days thereafter to recover excessive tax payments. While
a Section 152 hearing before the Tax Commission must determine
the proper level of property assessments, it does not provide
any machinery for repayment of any taxes determined to be
excessive. While Section 152(a) was this year amended (P.A. 1972,
No. 95) and now calls for repayment of the excess taxes collected,
it provides no means of enforcement other than the suit required
by Section 53.

Thus, a taxpayer who appeals to the Tax Commission must
nonetheless pay his taxes under written protest and commence
court action within 60 days thereafter in order to recover any
amount found to be excessive. The court suit and the appeal to
the Tax Commission must pend at the same time. The hearing in
court is generally delayed until after the decision of the Tax
Commission. The taxpayer must then await trial of the court
action before he can secure refund of any excessive taxes as
determined based on the Tax Commission's decision as to the proper
assessment.

This maze of legal obstacle course is further enmeshed where
the property taxes are paid in two installments. Each installment
must be paid under written protest and a separate court action

started within 60 days thereafter. The two suits may then be
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joined for trial together. Thg legal ramifications are further
enhanced as each separate suit is filed with each tax payment

in succeeding years, prior to the time tbat the appeal to the

Tax Commission has been resolved. Hearings before the Tax
Commission generally take place from one to three years after

the appeal is taken. In the interim, the taxpayer who seeks
relief from an unfair assessment must continue to take appeals

to the Tax Commission for each new year and must file a new

suit in court with each tax payment he makes. It is not uncommon
to have 9 law suits pending covering a single property assessment -
i.e., in each year 2 suits are filed for each 1/2 of city taxes
and 1 suit for each county tax which for a period of 3 years
totals 9 suits.

To resolve the current inadequacies of the laws relating to
relief to taxpayers from excessive assessments, it is recommended
that the right to sue in court should be made meaningful as an
alternative remedy. Thus, the taxpayer should be able to choose
whether to go to the circuit court and get a full trial of his
rights based on testimony before a circuit judge or in the
alternative, he may appeal to the Tax Commission and should be
able to get a substantially self-executing order of the Tax
Commission which entitles him to any refund which it may determine.
The recommendations for amendment of the General Property Tax
Act herewith submitted seek basically to achieve this end.

The following comments are explanatory of the specific changes
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proposed.

A. Comments re Section 27 Amendments

1. The word "cash" is inserted in the first sentence of
Section 27 for the purpose of clarifying that the "“cash value"
defined by the statute refers to a "cash price'" as distinguished
from a price resulting from a contractual commitment for payment
over an extended term of years under either a land contract or
purchase money mortgage. It is well recognized that the 'cash
price" is generally lower than that which is paid under a long
term mortgage or land contract with varying amounts of initial
payment. Certainly, the constitutional provision under Article IX,
Section 3 limiting property taxes to 50% of "true cash value"
as defined by Section 27 of the General Property Tax Act is
intended to mean such "cash price'. 1In the absence of the amendmen
assessing officers feel free to use the sales price under a land
contract or purchase money mortgage as indicative of the cash price

2. The word "econgmic" is eliminated in the third sentence
of Section 27. 1Its insertion in the 1969 amendment of the Act
has caused considerable dispute as to its intended meaning. While
"economic income" is generally deemed to refer to money income
or its equivalent, the taxing authorities have contended that
it creates a new concept of taking into account hypothetical
income which is different than the actual income from the property.
It is their contention that if a property is leased under a long

term lease for a rental which in later years proves unduly low
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in the face of chanéed economic conditions, the taxing authorities
can evaluate the property basea upon the income which would be
;eceived therefrom if there were no lease previously executed.
They thus in effect define "economic income'" as the possible
income absent a lease, rather than the actual income in the face
of a pre-existing lease.

The term "economic income" has no such dictionary meaning,
nor is it a clearly established term of art. The definition of
"economic income" imposed by the taxing authorities is in fact
merely a device to place higher values on property for assessment
purposes than its present income can justify. Their definition
of this term is certainly unwarranted in the face of the
constitutional and statutory requirements that property be assessed
in relation to its "true cash value", namely what it could be
sold for in the market place as defined in Section 27. The
selling price for real property, particularly of a commercial
nature, is related to its present income rather than to any
concepts of a hypothetical assumption that its income might be
something else if the pProperty were not leased.

Evidencing the solely tactical use by taxing officials of
their definition of "economic income" is their continued insistence
upon use of actual income when the rental under a long term lease
exceeds that which could be obtained under current economic
conditions. It is thus a heads you win and tails you lose

proposition.
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It is clear that the definition of "economic income'" as
interpreted by the taxing authorities has no relationship to the
definition of ''true cash value" as required under the constitutional
and statutory provisions. We thus recommend elimination of
the word "economic" so that along with other factors, the actual
income from the property is to be weighed in its evaluation.

B. Comments re Section 53 Amendments

The requirement for payment of the tax under protest as a
condition to bringing suit is eliminated. To require each payment
to be made accompanied by a written protest is a mere formality
which a taxpayer may well overlook through oversight. Yet it
serves no significant benefit to the taxing authority. By
elimination of the protest, the time when the tax authority learns
that the tax payment is being contested is merely delayed for
a maximum of 60 days until the suit is filed.

C. Comments re Section 53(b) Amendments

1. The present Secéion 53(b) is eliminated. 1t serves no
useful purpose since for all practical purposes, the relief
provided thereby is available under Section 53. It is limited
to the rare situation where both the taxing authority and the
taxpayer agree that there has been a mutual mistake and is
available during a one year period only. There is no need for
continuing that provision, since by mutual agreement, any unlawful
payment can be returned with no need for statutory authorization.

The néw Section 53(b) is utilized to formulate the new
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provisions available for bringing suit in the circuit court as
an alternative remedy to appeal to the State Tax Commission.

2. Under the new provisions, the commencement of an action
in circuit court will eliminate the need for appeal to the Tax
Commission. Upon such suit being filed, the Tax Commission will
have no jurisdiction or authority in determining the particular
assessment. With the Tax Commission no longer acting in the
matter, there will no longer be "any final agency provided for
the administration of property tax laws (making) any decision
relating to valuation" (Const. Art. VI, Sec. 38). Thus, the
constitutional limitation therein requiring that in an appeal
from "any final agency', the courts shall review only matters
of "fraud, error of law or the adoption of wrong principles" will
not be applicable to such suits.

3. Under the new provisions, there will no longer be any
mandatory requirement for the taxpayer to exbaust his administrative
remedies as a condition to prevailing in the suit. As earlier
noted herein, the hearings before the assessor, board of review
and Tax Comﬁission are generally ineffective in granting relief
to the taxpayer. If the taxpayer is willing to go to the trouble
and expense of a court action to determine his rights, he should
not be burdened by requirements of going before the 3 strata
of taxing authorities as well.

4. Trial on the merits of a taxpayer's claim will take

place before a circuit court judge who must base his decision
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solely upon the proofs presentgd in open court in like manner
as in other civil cases tried by the court without a jury. Such
decision must be based upon legally admissible and competent
proofs and must conform to the preponderance of the evidence.

5. Under present law, a lawful assessment requires a
determination of true cash value of the property on the assessment
date. To that valuation is applied a percentage factor equal
to the average ratio of assessments to true cash value in the
assessment district. To the amount so arrived at, there must
be applied the uniformly established equalization factor for the
assessment district for the year in question. In keeping with
the constitutional requirement, the final assessment after
equalization is limited to 50% of the true cash value of the
property. These requirements which are referred to in the
statutes rather ambiguously are specifically spelled out in the
proposed statute.

6. In line with the long established presumption of the
validity of assessments by taxing authorities, the burden of
proof as to the true cash value of the property is placed upon
the taxpayer. As in other civil actions, the plaintiff must
make a prima facie case by introducing proofs that contradict
the assessment valuation arrived at by the taxing authorities.
Thereupon, the taxing authorities must submit their proofs in
opposition thereto. The judgment of the court is arrived at
by weighing the respective proofs in the light of all of the
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facts presented at the trial.
7. On the issue of the average ratio of the assessments to
true cash value in the assessment distrigt, the burden of proof
is placed upon the governmental unit rather than the taxpayer
in keeping with its obligation to gather the necessary information
for that purpose. Similarly the burden of proof is placed upon
the governmental unit to present its information as to the
uniform equalization factor applied within the assessment district.
8. The refund procedure is further simplified by providing
that all governmental units who have received taxes under the
unlawful assessment may be joined in the same suit. Thus, both
the city and the county can be joined in a single suit. Furthermore
upon payment of the second half of the contested tax, the suit
can be amended to include claim for that refund without filing a
separate suit as a present. Likewise, if before the suit is
heard, assessments have been made for subsequent years, those
issues too, can be tried by amendment in the single suit without
the need for bringing additional suits. Thus, the 9 suits previousl:
described would all be resolved in a single suit.
9. Express provision is also made for payment of 67 interest
on refunds in like manner as in other cases of civil liability.
C.L. 1948, §600.6013.

D. Comments re Section 152(a) Amendments

1. Section 152(a) is amended to incorporate and clarify the

existing statutory and case law as to the basis for arriving at
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a lawful property assessment. 1In substance, the State Tax Commissic
is required to use the same criteria for determination of a
lawful assessment as is required under Section 53(b) hearings

in the circuit court.

2. There is further added to subsection (3) of Section 152(a)
provision for summary judgment to carry out the decision of the
Tax Commission when refund is ordered. Instead of seeking a
court judgment based upon a full trial, provision is made for
summary judgment for the refund to be entered in the circuit
court based only on motion presenting the order of the State Tax
Commission.

The proposed bill follows:
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PROPOSED BILL

AN ACT to amend sections 27, 53, 53(b) and 152(a) of Act
No. 206 of the Public Acts of 1893, entitled as amended "An act
to provide for the assessment of property and the levy and
collection of taxes thereon, and for the collection of taxes
heretofore and hereafter levied; making such taxes a lien on
the lands taxed, establishing and continuing such lien, providing
for the sale and conveyance of lands delinquent for taxes and
for the inspection and disposition of lands bid off to the state
and not redeemed or purchased; to define and limit the jurisdiction
of the courts in proceedings in connection therewith; to limit
the time within which actions may be brought; to prescribe
certain limitations with respect to rates of taxation; to provide
penalties for the violation of this act; and to repeal all acts
and parts of acts in anywise contravening any of the provisions
of this act," as amended, being sections 211.27, 211.53, 211.53(b)
and 211.152(a) of the Compiled Laws of 1948.

The People of the State of Michigan enact:

Section 1. Section 27 of Act No. 206 of the Public Acts of
1893, as amended, being section 211.27 of the Compiled Laws of
1948, is amended to read as follows:

Sec. 27. The words "cash value', whenever used in this act,
shall be held to mean the usual selling price at the place where
the property to which the term is applied shall be at the time
of assessment, being the CASH price which could be obtained
therefor at private sale, and not at forced or auction sale.

Any sale or other disposition by the state or any agency or
political subdivision thereof heretofore or hereafter made of

lands acquired for delinquent taxes or any appraisal made in
connection therewith shall not be considered as controlling
evidence of true cash value for assessment purposes. In determining
the value the assessor shall also consider the advantages and
disadvantages of location, quality of soil, zoning, existing

use, and present eeeremie income of structures; quantity and

value of standing timber, water power and privileges, mines,
minerals, quarries or other valuable deposits known to be available
therein and their value.

Notwithstanding any other provisions of law, except as
hereinafter provided, property shall be assessed at 50% of its
true cash value in accordance with article 9, section 3 of the
constitution.
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Assessment of property, as required herein, shall be
inapplicable to the assessment of any property subject to the
levy of ad valorem taxes within voted tax limitation increases
to pay principal and interest on limited tax bonds issued by
any governmental unit, including any county, township, community
college district or school district prior to January 1, 1964,
if the assessment required to be made under this act would be
less than the assessment as state equalized prevailing on such
property at the time of the issuance of such bonds. Such
inapplicability shall continue until levy of taxes to pay
principal and interest on such.bonds shall no longer be required.
The assessment of such property required by this act shall be
applicable for all other purposes.

Section 2. Section 53 of Act No. 206 of the Public Acts of
1893, as amended, being section 211.53 of the Compiled Laws of
1948, is amended to read as follows:

Sec. 53. Any person may pay the taxes or special assessments,
or any one of the several taxes or special assessments, on any
parcel or description of land, or on any undivided share thereof,
and the treasurer shall note across the face of the receipt in
ink any portion of the taxes or special assessments remaining
unpaid. A-persen-may-pretest-any-tax-er-speeial-assessment-whieh
t9-paid-within-60-days~ef-gueh-payment;-whether-levied-on~-persenat
or-reai-preperty;-to-the-treasurers-speeifying-in-writings-oigned
by-him;-the-grounds-ef-the-protest;-and-the-treasurer-shatl-minute
the-faet-of-the-pretest-en-the-tax-reil:---The-persen-may;-within
30-days-after-sueh-preotest;-sue-the-tewnship-er-eity-£for-the
ameunt-paid;-and-reeover;-if-the-tax-oer-special-assessment-is
shewn-te-be-illegal-for-the-reasen-shewn-in-the-pretest- WITHIN
60 DAYS AFTER TIMELY PAYMENT OF ANY TAX OR SPECTAL ASSESSMENT,
WHETHER LEVIED ON PERSONAL OR REAL PROPERTY, A PERSON MAY SUE
THE TOWNSHIP OR CITY FOR RECOVERY OF SUCH TAX OR SPECTIAL ASSESSMENT
OR ANY PORTION THEREOF ARISING FROM A CLAIM OF UNLAWFUL ASSESSMENT
AS PROVIDED IN SECTION 53(b). 1In cities where, by special provisior
state and county taxes are collected by the county treasurer,
suits for the recovery of state and county taxes only shall be
brought against the county, and any such suit against a county
for the recovery of taxes or special assessments so paid to the
county treasurer shall proceed in all respects as provided herein
for suits against townships. When payment of the taxes or special
assessments on any parcel or description of land or on any
undivided share thereof, is made to any city, village, township
or county treasurer, the treasurer shall place or cause to be
placed upon the face of the receipt the following certificate:

"I hereby certify that application was made to pay all taxes
and special assessments due and payable at this office on the
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description shown in this receipt except

(Signed) Treas."

Any person owning an undivided share or other part or parcel
of real property assessed in 1 description may pay on the part
thus owned, by paying an amount having the same relation to the
whole tax or special assessment as the value of the part on
which payment is made has to the value of the whole parcel; the
application to pay the taxes or special assessments on any part
of any parcel or description of ‘land shall be accompanied by a
statement from the assessing officer of the township or city in
which the lands are situated showing the valuation of the part
and of the several parts of the parcel or description of land,
and it shall be the duty of the assessing officer to make the
valuations and furnish a statement at the request of any person
who presents to an assessing officer a correct description and
division of the parcel or description of land to be divided. The
person making the payment shall accurately describe the part or
share on which he makes payment, and the receipt given, and the
record of the receiving officer shall show the description,
and by whom paid; and in case of the sale of the remaining part,
or share for nonpayment of taxes or special assessments, he may
purchase the same in like manner as any disinterested person
could. Any person having a lien on property may, after 30 days
from the time the tax is payable, pay the taxes thereon, and
the same may be added to his lien and recovered with the rate
of interest borne by the lien. A tenant of real estate may pay
the taxes thereon and deduct the same from his rent, unless
there is an agreement to the contrary. Such payment may be
made to the township treasurer while the tax roll is in his
hands, or afterwards to the county treasurer. The receipt given
shall be evidence of such payment. Every such receipt shall
be deemed to include the foregoing certificate, and unless
otherwise noted thereon, shall be construed as an application
to pay all taxes and special assessments assessed against the
property described therein and then due and payable at the office
of the treasurer issuing such receipt.

Any person owning either the mineral rights or surface
rights in property, but not both, which rights are authorized
under this act to be separately assessed may pay on the rights
so owned as herein authorized for the payment upon an undivided
share in such property except that the state geologist or his
authorized deputy, instead of the local assessing officer, shall
furnish a statement showing the valuation upon the mineral rights.
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If a part of any parcel of real property is acquired for
highway purposes, it shall be separately assessed and the assessing
officer shall make the allocation of the taxes or special
assessments between the part so acquired and the remainder as
may be deemed by the assessing officer to be in conformity with
standard assessment practices. Upon the payment of the taxes
or assessments attributable thereto, the part or parcel of real
property so acquired shall be removed from the tax rolls. The
acceptance by the city, village, township or county treasurer
of such payment shall not affect, prejudice or destroy any tax
lien on the remainder of the parcel of real property from which
the part is taken.

Section 3. Section 53(b) of Act No. 206 of the Public Acts
of 1893, as amended, being section 211.53(b) of the Compiled
Laws of 1948, is amended to read as follows:

Sec. 53(b). As-an-altermative-te-gseetien-53;-whenever-there
has-been-a-elericat-errer-or-a-mutuat-migtake-ef-faet-relative
to-the-eorreet-assessment-figures;-the-rate-of-taxation-or-the
mathematieal-computation-relating-to-the-assessing-of-taxesy
apd-the-error-or-mutuat-miatake-is-verified-by-the-lecat-agsessing
efficer;-and-appreved-by-the-board-ef-review-at-a-meeting-held
enly-fer-sueh-purpese-en-Tuesday-£foeltlewing-the-secend-Menday-in
Beeember:--The-board-ef-review-shati-filte-an-affidavit-retative
te-the-errors-or-mutual-migstake-with-the-proper-eoffieials-whe
are-inveived-with-the-assessment-figuresy-rate-of-taxation-or
mathematieat-computation-and-atl-effietal-reeords-retative-therete
shatl-be-eorreeted---Where-sueh-errer-or-mutual-mistake-resgulks
iR-an-everpayment-or-underpayment;-the-rebate-shall-be-made-te
the-taxpayer-or-the-taxpayer-netified-and-payment-made-within
30-days-of-gueh-netice---A-eorreetion-under-this-geetion-may-be
made-in-the-year-in-whieh-the-errer-was-made-or-in-the-fellewing
year-enty- (1) A SUIT FOR REFUND OF TAXES OR SPECIAL ASSESSMENTS
UNDER SECTION 53 SHALL BE BROUGHT IN THE CIRCUIT COURT FOR THE
COUNTY IN WHICH THE REAL OR PERSONAL PROPERTY OR ANY PART THEREOF
IS LOCATED. NOTWITHSTANDING THE PROVISIONS OF SECTIONS 152 AND
152(a) , THE TAXPAYER WHO BRINGS SUCH SUIT SHALL NOT BE REQUIRED
TO APPEAL TO THE STATE TAX COMMISSION IN ORDER TO DETERMINE
THE LAWFUL ASSESSMENT FOR HIS PROPERTY AND TO ESTABLISH HIS
RIGHT FOR REFUND FOR TAXES OR SPECIAL ASSESSMENTS UNLAWFULLY
ASSESSED. UPON SUCH SUIT BEING FILED, THE STATE TAX COMMISSION
SHALL HAVE NO JURISDICTION TO DETERMINE THE VALIDITY OF SUCH
ASSESSMENT. 1IN THE EVENT OF SUCH SUIT, THE STATE TAX COMMISSION
SHALL NOT BE DEEMED THE FINAL AGENCY PROVIDED FOR THE ADMINISTRATION
OF PROPERTY TAX LAWS UNDER ARTICLE VI, SECTION 28 OF THE MICHIGAN
CONSTITUTION. THE FAILURE OF A TAXPAYER TO PROTEST THE ASSESSMENT
OF HIS PROPERTY TO THE ASSESSING OFFICERS OR TO ANY BOARD OF
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REVIEW SHALL NOT PRECLUDE HIS RIGHT TO BRING SUCH SUIT.

(2) SUCH SUIT SHALL BE TRIED BY THE CIRCUIT JUDGE WITHOUT
A JURY. IF IT IS CLAIMED IN SUCH SUIT THAT THE ASSESSMENT WAS
UNLAWFUL IN THAT IT EXCEEDED THE AMOUNT OF ASSESSMENT WARRANTED
BY THE TRUE CASH VALUE OF THE PROPERTY, THE DETERMINATION OF
THE TRUE CASH VALUE OF THE PROPERTY SHALL BE MADE BY THE COURT
BASED SOLELY ON THE PROOFS PRESENTED AT THE HEARING ON THE MERITS.
IN ARRIVING AT ITS DETERMINATION OF THE LAWFUL ASSESSMENT THE
COURT SHALL DETERMINE AN AMOUNT TO BE ARRIVED AT BY MULTIPLYING
ITS FINDING OF TRUE CASH VALUE BY A PERCENTAGE EQUAL TO THE
RATIO OF THE AVERAGE LEVEL OF ASSESSMENTS IN RELATION TO TRUE
CASH VALUES IN THE ASSESSMENT DISTRICT. THE LAWFUL ASSESSMENT
SHALL BE DETERMINED BY APPLYING TO SUCH AMOUNT THE EQUALIZATION
FACTOR WHICH IS UNIFORMLY APPLICABLE IN THE ASSESSMENT DISTRICT
FOR THE YEAR IN QUESTION; PROVIDED, HOWEVER, THAT AFTER APPLYING
THE EQUALIZATION FACTOR, THE LAWFUL ASSESSMENT SHALL NOT EXCEED
50% OF THE TRUE CASH VALUE OF THE PROPERTY ON THE ASSESSMENT
DATE. 1IN SUCH SUIT, PLAINTIFF SHALL HAVE THE BURDEN OF PROOF
IN ESTABLISHING THE TRUE CASH VALUE OF HIS PROPERTY, BUT DEFENDANTS
SHALL HAVE THE BURDEN OF PROOF IN ESTABLISHING THE RATIO OF THE
AVERAGE LEVEL OF ASSESSMENTS IN RELATION TO TRUE CASH VALUES
IN THE ASSESSMENT DISTRICT AND THE EQUALIZATION FACTOR WHICH
WAS UNIFORMLY APPLIED IN THE ASSESSMENT DISTRICT FOR THE YEAR
IN QUESTION.

(3) IF AN UNLAWFUL ASSESSMENT OF PROPERTY IS THE BASIS
FOR PAYMENT OF TAXES TO MORE THAN ONE GOVERNMENTAL UNIT, ALL
GOVERNMENTAL UNITS TO WHOM SUCH TAXES HAVE BEEN PAID SHALL BE
JOINED AS DEFENDANTS IN THE SAME SUIT. IF SUBSEQUENT TO THE
BRINGING OF SUCH SUIT PLAINTIFF HAS PAID ADDITIONAL TAXES AS A
RESULT OF THE UNLAWFUL ASSESSMENTS ON THE SAME PROPERTY, OR IF
IN SUBSEQUENT YEARS UNLAWFUL ASSESSMENTS HAVE BEEN MADE AGAINST
THE SAME PROPERTY, PLAINTIFF SHALL BE ENTITLED TO AMEND HIS
COMPLAINT PRIOR TO THE TIME OF TRIAL TO JOIN ALL OF HIS CLAIMS
FOR REFUND BY REASON OF PAYMENTS BASED ON SUCH UNLAWFUL ASSESSMENTS
AND THE LIMITATION OF 60 DAYS FOR BRINGING SUIT UNDER SECTION
53 SHALL BE INAPPLICABLE. ANY SUM DETERMINED BY THE COURT TO
HAVE BEEN UNLAWFULLY PAID SHALL BEAR INTEREST AT 6% PER YEAR
FROM THE DATE OF PAYMENT TO THE DATE OF JUDGMENT AND THE JUDGMENT
SHALL BEAR INTEREST AT 6% PER YEAR TO DATE OF ITS PAYMENT.

Section 4. Section 152(a) of Act No. 206 of the Public Acts
of 1893, as amended, being section 211.152(a) of the Compiled
Laws of 1948, is amended to read as follows:

Sec. 152(a). (1) Netwithstanding-any-ether-previsien-ef
the-law-te-the-contrary-if-an-appeat-is-£filed-with-the-state
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tax-eemmissien-ynder-seetien-152-the-taxes-skali-be-appertieoned
apd-levied-on-the-valuatien-ef-the-property-as-£fixed-by-the
beard-ef-review-and-equalized-under-seetion-34: UPON AN APPEAL
UNDER SECTION 152, THE STATE TAX COMMISSION SHALL FIRST DETERMINE
THE TRUE CASH VALUE OF THE PROPERTY ON THE ASSESSMENT DATE AND
THEN DETERMINE AN AMOUNT TO BE ARRIVED AT BY MULTIPLYING ITS
FINDING OF TRUE CASH VALUE BY A PERCENTAGE EQUAL TO THE RATIO

OF THE AVERAGE LEVEL OF ASSESSMENTS IN RELATION TO TRUE CASH
VALUES IN THE ASSESSMENT DISTRICT. THE LAWFUL ASSESSMENT SHALL
BE DETERMINED BY APPLYING TO SUCH AMOUNT THE EQUALIZATION FACTOR
WHICH IS UNIFORMLY APPLIED IN THE ASSESSMENT DISTRICT FOR THE
YEAR IN QUESTION; PROVIDED, HOWEVER, THAT AFTER APPLYING THE
EQUALIZATION FACTOR, THE LAWFUL ASSESSMENT SHALL NOT EXCEED 50%
OF THE TRUE CASH VALUE OF THE PROPERTY ON THE ASSESSMENT DATE,

IN A CONTESTED HEARING BEFORE THE STATE TAX COMMISSION, THE
TAXPAYER SHALL HAVE THE BURDEN OF PROOF IN ESTABLISHING THE

TRUE CASH VALUE OF HIS PROPERTY, BUT THE GOVERNMENTAL UNIT SHALL
HAVE THE BURDEN OF PROOF IN ESTABLISHING THE RATIO OF THE AVERAGE
LEVEL OF ASSESSMENTS IN RELATION TO TRUE CASH VALUES IN THE
ASSESSMENT DISTRICT AND THE EQUALIZATION FACTOR WHICH WAS UNIFORMLY
APPLIED IN THE ASSESSMENT DISTRICT FOR THE YEAR IN QUESTION. The
taxes shall be due and payable and subject to the same collection
fees and interest in the same manner and amount as if an appeal
had not been filed. When the valuation is established by the
state tax commission appeals decision the tax collecting officer
having the tax roll in his possession shall make the necessary
adjustments to the tax liability.

(2) If additional taxes are due they may be paid to the
collecting officer with the addition of a collection fee of 1%
of the additional tax for a period of 60 days after the taxpayer
receives notification of the increased tax liability. After
the 60 day period such taxes shall be considered delinquent and
commencing March 1 following the year of the levy shall be subject
to the same collection fees and interest charges as other delinquent
taxes. The notification of increased tax liability shall be
sent to the taxpayer shown in the roll by the collecting officer
by certified mail, return receipt requested, within 5 days after
receiving notification from the tax commission of the valuation
established. The notification shall be sent by the state tax
commission to all taxing units involved, to the county treasurer
and the city or township treasurer.

(3) If the tax liability is decreased due to a decreased
valuation and an overpayment of taxes has been made to the
collecting officer, the tax collecting officer having possession
of the tax roll or delinquent tax roll shall make a refund of
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the tax overpayment. There shall be added to the tax overpayment
refund a proportionate share of the collection fees paid. The
collection fee rebate shall be computed by multiplying the total
collection fee paid by a fraction the numerator of which is

the amount of tax refund and the denominator of which is the
total tax paid. The officer making the refund shall charge

back such refund to all taxing units in the same proportion as
the originally collected tax was distributed. The chargeback

may be made prior to or subsequent to the payment of the refund
to the taxpayer in the discretion of the county, city or township
treasurer. IF THE TAX COLLECTING OFFICER FAILS TO MAKE PAYMENT
OF SUCH REFUND WITHIN 30 DAYS AFTER THE DECISION OF THE STATE
TAX COMMISSION AND NO TIMELY APPEAL THEREFROM 1S PENDING, THE
TAXPAYER SHALL BE ENTITLED TO HAVE A JUDGMENT ENTERED AGAINST

THE GOVERNMENTAL UNIT TO WHOM THE TAXES WERE PAID BY A PETITION
IN THE FORM OF A MOTION FOR SUMMARY JUDGMENT FILED IN THE CIRCUIT
COURT IN WHICH THE PROPERTY IS LOCATED, SUPPORTED BY A CERTIFIED
COPY OF THE ORDER OF THE STATE TAX COMMISSION, WITH INTEREST

AS PROVIDED IN SECTION 53(b).
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RECOMMENDATION RELATING TO EXTENSION OF
PERSONAL JURISDICTION IN DOMESTIC RELATIONS CASES

It is recommended that the Revised Judicature Act be amended
to empower Michigan courts to exercise personal jurisdiction over
a fugitive spouse or parent who has deserted a dependent spouse
or child in Michigan. Existing laws provide. incomplete remedies
against the spouse or parent who has fled the state or has otherwise
disappeared so that he cannot be found for service of process.

The deserted wife may obtain a divorce without personal service
of process upon the defendant, but without personal jurisdiction
the court cannot enter an enforceable judgment for alimony or
support payments, except as the defendant has assets within the
state which may be seized and applied to payment of the judgment.

In most cases there are no such assets, and the only recourse
for the deserted spouse or child in Michigan is to pursue the
defendant and sue him in the state to which he has fled, or to
bring an action under éhe Uniform Reciprocal Enforcement of Support
Act (URESA). M.C.L.A. §§780.151 - 780.174. Economic considerations
eliminate the former alternative in most cases. Under URESA the
Michigan dependent's application for relief is filed in a Michigan
court for a preliminary determination and then is forwarded to a
court in the state where the defendant can be served with process.
The responding court may then enter an enforceable judgment requirin:

the defendant to make support payments to the Michigan plaintiff.
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However, there are several reasons why URESA is not a completely
satisfactory remedy: (1) it is not available when the defendant
has fled to a state or foreign jurisdiction which has not adopted
reciprocal procedures; (2) it does not work when the defendant
cannot be found for service of process in the responding state;
(3) prosecution of the plaintiff's case is dependent upon the
initiative and cooperation of busy public officials in both states;
and (4) the ultimate determination of need for support is made
by the court of the responding state rather than by a Michigan
court. The proposed bill would provide an additional remedy to
overcome one or more of these disadvantages in some cases.

The proposed bill would make the fugitive spouse or parent
subject to the personal jurisdiction of Michigan courts on the
basis of his having deserted a dependent spouse or child within
this state. This jurisdiction would be invoked by service of
process as provided in_court rules, regardless of where the
defendant may be. The Michigan court would then have the power
to enter binding personal judgments for alimony or support
obligations imposed by Michigan law.

State courts are no longer limited to asserting personal
jurisdiction in those cases where the defendant is served with
process within the state. It is required only (1) that the

defendant has minimum contacts or relations with the state such
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that it is not unfair to require him to defend within the state, -
and (2) that process be served by means reasonably calculated to

give the defendant notice and an opportunity to defend the action.
International Shoe Co. v. State of Washington, 326 U.S. 310, 66

S.Ct. 154, 90 L. Ed. 95 (1945); Mullane v. Central Hanover Bank

& Trust Co., 339 U.S. 306, 70 S.Ct. 652, 94 L.Ed. 865 (1950);

McGee v. International Life Ins. Co., 355 U.S. 220, 78 S.Ct. 199,

2 L.E4d.2d 223 (1957). Sections 701 and 705 of the Revised Judicature
Act have gone a long way toward enumerating the contacts or relations
which will justify the assertion of state jurisdiction over persons,
whether or not they are residents. But the present statute does

not necessarily exhaust the full reach of power available to the
states.

If one who has never been in Michigan may be subject to
personal jurisdiction on the basis of business done with a Michigan
resident, M.C.L.A. §600f705(1)’ or on the basis of an act done
outside the state causing injury to occur to a person in the state,
M.C.L.A, §600.705(2), surely there is an even more compelling
basis for personal jurisdiction when the defendant has enjoyed a
family domicile in Michigan and then abandons his dependents,
leaving them as potential charges upon the public welfare resources
of this state.

The states of Illinois, Kansas, Oklahoma and Wisconsin have

recently amended their jurisdictional statutes to provide explicitly
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for the exercise of personal jurisdiction over a fugitive father:
who is personally served with process in another state. Kansas
Stats. Ann. §60-308(b) (8)(1971); Illinois Stats. Ann., Civ. Prac.
Act Chap. 110, §17(e)(1968); Oklahoma Stats., Title 12, §1701.3
(1969 Supp.); Wisconsin Stat., §§247.055, 247.057 (1969). Californic
statutes authorizing service of process outside the state have

been construed as giving personal jurisdiction in an alimony

claim against a defendant whose matrimonial domicile had been

in California but who was served with process in another state

to which he had moved. See Soule v. Soule, 193 Cal. App.2d 443,

14 Cal. Rptr. 417 (1961). The validity of these statutes has

been upheld when challenged as unconstitutional extensions of

state jurisdiction. Mizner v. Mizner, 84 Nev. 268, 439 P.2d 679
(1968), cert. den. 393 U.S. 847, rehearing den. 393 U.S. 972,
(alimony decree under California statute given full faith and
credit); Scott v. Hall, 203 Kan. 331, 454 P.2d 449 (1969) (upholding
alimony award under Kansas statute); Hines v. Clendenning, 465

P.2d 460 (Okla. 1970) (upholding jurisdiction to award alimony
under Oklahoma statute); Dillon v. Dillon, 46 Wis.2d 659, 176
N.W.2d 362 (1969) (upholding orders as to custody, alimony and

support payments under Wisconsin statute).

The proposed Michigan statute would provide the basis for
personal jurisdiction on similar grounds. To invoke such juris-
diction it would be necessary to serve process by means provided
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by court rules for the acquisition of personal jurisdiction. Under
General Court Rules 105.1 and 105.9, the defendant can be personally
served wherever he is found. If he cannot be found for personal
service, the court under sub-rule 105.8 may authorize service by
any substitute means which is reasonably calculated to give actual
notice. Thus the court might authorize substitute service by
mailing to the last known address used by the defendant after
deserting his family, or by mailing to his parents, relatives,
employer or other persons who might be in contact with the
defendant.

In other circumstances, when the state's interest in exercising
jurisdiction was no more compelling than here, the United States
Supreme Court has ruled that actual receipt of personal service
is not indispensable for acquisition of personal jurisdiction.
Where personal service is impossible or impractical, no more is
required than a serious effort to make service by means best
calculated to give notice in the particular circumstances. Mullane
v. Central Hanover Bank & Trust Co., supra.

The Appendix includes abstracts of the Illinois, Oklahoma,
Kansas and Wisconsin statutes, plus a reprint of a thorough
study of this problem recently published in the University of
Michigan Journal of Law Reform. Whilé the proposed bill differs
in form, its substance and purpose are the same as that recommended
in the reprinted article.

The proposed bill follows:
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PROPOSED BILL

AN ACT to amend section 705 of Act No. 236 of the Public
Acts of 1961, entitled "An act to revise and consolidate the
statutes relating to the organization and jurisdiction of the
courts of this state; the powers and duties of such courts, and
of the judges and other officers thereof; the forms and attributes
of civil claims and actions; the time within which civil actions
and proceedings may be brought in said courts; pleading, evidence,
practice and procedure in civil actions and proceedings in said
courts; to provide remedies and penalties for the violation of
certain provisions of this act; and to repeal all acts and parts
of acts inconsistent with, or contravening any of the provisions
of this act," as amended, being section 600.705 of the Compiled
Laws of 1948. '

The People of the State of Michigan enact:

Section 1. Section 705 of Act No. 236 of the Public Acts
of 1961, as amended, being section 600.705 of the Compiled Laws
of 1948, is amended to read as follows:

Sec. 705. The existence of any of the following relationships
between an individual or his agent and the state shall constitute
a sufficient basis of jurisdiction to enable the courts of record
of this state to exercise limited personal jurisdiction over
such individual and to enable such courts to render personal
judgments against such individual or his representative arising
out of the act or acts which create any of the following
relationships:

(1) The transaction of any business within the state.

(2) The doing or causing any act to be done, or consequences
to occur, in the state resulting in an action for tort.

(3) The ownership, use, or possession of any real or tangible
personal property situated within the state.

(4) Contracting to insure any person, property, or risk
located within this state at the time of contracting.

(5) Entering into a contract for services to be rendered or
for materials to be furnished in the state by the defendant.

(6) Acting as a director, manager, trustee, or other officer
of any corporation incorporated under the laws of, or having its
principal place of business within, the state of Michigan.
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(7) MAINTAINING A DOMICILE IN THE STATE WHILE SUBJECT TO A
A MARITAL OR FAMILY RELATIONSHIP WHICH IS THE BASIS OF THE CLAIM
FOR DIVORCE, ALIMONY, SEPARATE MAINTENANCE, PROPERTY SETTLEMENT,
CHILD SUPPORT OR CHILD CUSTODY.

Section 2. This act shall apply to actions pending on its
effective date and to actions commenced thereafter, regardless
of whether the cause of action arose prior to the effective date
of this act or arose thereafter.
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RECOMMENDATION RELATING TO
THE MODEL CHOICE OF FORUM ACT

It is recommended that the Revised Judicature Act of 1961
be amended to incorporate the substance of the Uniform Law
Commissioners' Model Choice of Forum Act. The Model Act has a
twofold purpose, to state the circumstances in which a court:

(1) should exercise jurisdiction which has been granted it by
the defendant's consent, or (2) should refrain from exercising
existing jurisdiction because of an agreement by the parties
that suit should be brought in another state.

The general power of Michigan courts to exercise jurisdiction
based upon consent is already recognized by sections 701(3),
711(3), 721(3), and 731(3) of the Revised Judicature Act, but
these sections do not contain the explicit safeguards provided
by the Model Act to prevent the abuse of such consent in circumstanc
when the exercise of jurisdiction based thereon would be oppressive
or unjust. Adoption of the Model Act will add a reasonable and
desirable limitation on the power to exercise jurisdiction based
upon prior consent.

There are no Michigan statutes or court rules dealing with
the problem of when a Michigan court should refrain from exercising
existing jurisdiction because of an agreement by the parties
that suit should be brought in another state. Two decisions by

federal courts in Michigan do indicate that the problem is real.

)
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See Republic Supply Corp. v. Lewyt Corp., 160 F. Supp. 949 (E.D.
Mich. 1958); and Geiger v. Keilani, 270 F. Supp. 761 (E.D. Mich.
1967). The Model Act adopts the policy that the Michigan court
should give effect to the agreement of the parties to proceed

in another court, unless proceeding in the agreed court would

be inconvenient, ineffective or otherwise unfair or unreasonable.
This is the rule which has been developed by the better considered
decisions in those states where the problem has been confronted,
and its incorporation into the Michigan statutes dealing with
jurisdiction will avoid what otherwise might‘be a troublesome
problem.

The Appendix includes the text of the Model Act with official
commentary. Also appended is a study report from Professor James
A. Martin of the University of Michigan Law School recommending
adoption of the Model Act.

The proposed bill follows:
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PROPOSED BILL

AN ACT to amend Act No. 236 of the Public Acts of 1961,
entitled "An act to revise and consolidate the statutes relating
to the organization and jurisdiction of the courts of this state;
the powers and duties of such courts, and of the judges and other
officers thereof; the forms and attributes of civil claims and
actions, the time within which civil actions and proceedings
may be brought in said courts; pleading, evidence, practice and
procedure in civil actions and proceedings in said courts; to
provide remedies and penalties for the violation of certain
provisions of this act, and to repeal all acts and parts of acts
inconsistent with, or contravening any of the provisions of this
act," as amended, being sections 600.101 to 600.9930 of the Compiled
Laws of 1948, by amending sections 701, 711, 721 and 731 thereof,
and by adding section 745 thereto.

The People of the State of Michigan enact:

Section 1. Sections 701, 711, 721 and 731 of Act No. 236 of
the Public Acts of 1961, as amended, being sections 600.701,
600.711. 600.721 and 600.731 of the Compiled Laws of 1948, are
amended to read as follows:

Sec. 701. The existence of any of the following relationships
between an individual and the state shall constitute a sufficient
basis of jurisdiction to enable the courts of record of this
state to exercise general personal jurisdiction over such individual
or his representative and to enable such courts to render personal
judgments against such individual or representative.

(1) Presence in the state at the time when process is served.

(2) Domicile in the state at the time when process is served.

(3) Consent, to the extent authorized by the consent=AND
SUBJECT TO THE LIMITATIONS PROVIDED IN SECTION 745.

Sec. 711. The existence of any of the following relationships
between a corporation and the state shall constitute a sufficient
basis of jurisdiction to enable the courts of record of this
state to exercise general personal jurisdiction over such corporation
and to enable such courts to render personal judgments against
such corporation.

(1) Incorporation under the laws of this state.

(2) Consent, to the extent authorized by the consent-AND
SUBJECT TO THE LIMITATIONS PROVIDED IN SECTION 745.

(3) The carrying on of a continuous and systematic part of
its general business within the state.
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Sec. 721. The existence of any of the following relationships
between a partnership or limited partnership and the state shall
constitute a sufficient basis of jurisdiction to enable the
courts of record of this state to exercise general personal
jurisdiction over such partnership or limited partnership and
to enable such courts to render personal judgments against such
partnership or limited partnership.

(1) Formation under the laws of this state,

(2) Consent, to the extent authorized by the consent~AND
SUBJECT TO THE LIMITATIONS PROVIDED IN SECTION 745.

(3) The carrying on of a continuous and systematic part of
its general business within the state.

Sec. 731. The existence of any of the following relationships
between a partnership association or unincorporated voluntary
association and the state shall constitute a sufficient basis of
jurisdiction to enable the courts of record of this state to
exercise general personal jurisdiction over such partnership
association or unincorporated voluntary association and to enable
such courts to render personal judgments against such partnership
association or unincorporated voluntary association.

(1) TFormation under the laws of this state.

(2) Consent, to the extent authorized by the consent=AND
SUBJECT TO THE LIMITATIONS PROVIDED IN SECTION 745.

(3) The carrying on of a continuous and systematic part of
its general business within the state.

Section 2. Act No. 236 of the Public Acts of 1961, as amended,
being sections 600.101 to 600.9930 of the Compiled Laws of 1948,
is amended by adding section 745 to read as follows:

SEC. 745. (1) AS USED IN THIS SECTION, '"STATE" MEANS ANY
FOREIGN NATION, AND ANY STATE, DISTRICT, COMMONWEALTH, TERRITORY
OR INSULAR POSSESSION OF THE UNITED STATES.

(2) 1IF THE PARTIES HAVE AGREED IN WRITING THAT AN ACTION
ON A CONTROVERSY MAY BE BROUGHT IN THIS STATE AND THE AGREEMENT
PROVIDES THE ONLY BASIS FOR THE EXERCISE OF JURISDICTION, A COURT
OF THIS STATE WILL ENTERTAIN THE ACTION IF

(a) THE COURT HAS POWER UNDER THE LAW OF THIS STATE
TO ENTERTAIN THE ACTION;

(b) THIS STATE IS A REASONABLY CONVENIENT PLACE FOR
THE TRIAL OF THE ACTION;

(c) THE AGREEMENT AS TO THE PLACE OF THE ACTION WAS
NOT OBTAINED BY MISREPRESENTATION, DURESS, THE ABUSE OF ECONOMIC
POWER, OR OTHER UNCONSCIONABLE MEANS; AND

(d) THE DEFENDANT WAS SERVED WITH PROCESS AS PROVIDED
BY COURT RULES.
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(3) 1IF THE PARTIES HAVE AGREED IN WRITING THAT AN ACTION

ON A CONTROVERSY SHALL BE BROUGHT ONLY IN ANOTHER STATE AND IT
IS BROUGHT IN A COURT OF THIS STATE, THE COURT WILL DISMISS OR
STAY THE ACTION, AS APPROPRIATE, UNLESS

(a) THE COURT IS REQUIRED BY STATUTE TO ENTERTAIN THE
ACTION;

(b) THE PLAINTIFF CANNOT SECURE EFFECTIVE RELIEF IN
THE OTHER STATE, FOR REASONS OTHER THAN DELAY IN BRINGING THE ACTION

(c) THE OTHER STATE WOULD BE A SUBSTANTIALLY LESS
CONVENIENT PLACE FOR THE TRIAL OF THE ACTION THAN THIS STATE;

(d) THE AGREEMENT AS TO THE PLACE OF THE ACTION WAS
OBTAINED BY MISREPRESENTATION, DURESS, THE ABUSE OF ECONOMIC
POWER, OR OTHER UNCONSCIONABLE MEANS; OR

(e) IT WOULD FOR SOME OTHER REASON BE UNFAIR OR
UNREASONABLE TO ENFORCE THE AGREEMENT.

Section 3. This act shall apply to actions commenced after
its effective date, even if the cause of action arose prior thereto.
Actions commenced prior to the effective date of this act shall
not be affected thereby.
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RECOMMENDATION RELATING TO ELIMINATION OF
APPOINTMENT OF APPRAISERS IN PROBATE COURT

It is recommended that the Probate Code be amended to eliminate
the appointment of appraisers by the court. The present Act, being
C.L. 1948, Sec. 707.2, provides for the appointment by the judge
of probate of two or more persons to appraise the assets of the
estate of a deceased person. This provision has long been ingrained
in the Michigan law of probate. Act 264 of the Public Acts of
1972 amended the present Act by providing that if "in the opinion
of the judge of probate an ascertainable market value'" exists as
to any property, real or personal, no appraisers need be appointed.

The appointment of appraisers has over the years proven of
little use, yet of significant expense in the probating of estates.
The need for the appointment of such appraisers has largely
vanished in the face of current requirements of federal laws dealing
with estate taxes. Such appraisals are rarely accepted by the
United States Internal Revenue Service in the valuation of an
estate for federal estate tax purposes.

In practice, the judges of the probate courts often use the
power to appoint appraisers as a means of political patronage.
The appraisers so appointed generally are not experts qualified
to determine the valuation of the particular property. Given
the incentive to appoint appraisers as a form of political patronage

it is hardly likely the probate judges will preponderantly exercise
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their discretion in favor of not appointing the appraisers. The .
only effective solution is to eliminate the appointment of
appraisers in the probating of estates.

When the issue of the value of the property is truly in
controversy, the federal authorities require proof by expert
appraisers. Moreover, the valuations finally arrived at for
federal estate tax purposes become controlling in the valuation
which is eventually accepted by the state authorities for state
inheritance tax purposes. Thus, the use of court appointed
appraisers is of no value in those estates which are substantial
enough to incur the payment of federal estate taxes, i.e., estates
of over $60,000 in value. 1In smaller estates, the appraisal by
court appointed appraisers is at most of only minor significance
in the calculation of filing fees and minimal state inheritance
taxes, if any.

By the proposed amgndment, the inventory will include an
estimate by the fiduciary as to the fair market value of the
property at the date of death. That valuation can then be used
for purposes of filing fees and state inheritance taxes, subject,
however, to the right of any party in interest or governmental
agency to file objection thereto for final determination by the
court.

It is proposed, too, that the present provision for filing

an inventory within 30 days be extended to 90 days. The added
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time factor should not normal}y be of significance and should
enable the fiduciary to gather the necessary information, particular
to support his determination of values at date of death.

The elimination of appointment of appraisers by the courts
will be a significant step in the generally recognized need for
reducing the expenses for the probating of estates. The present
requirement for court appointed appraisers is an anachronism which
has long outlived its usefulness. 1In the past few years there
have been presented the proposed Uniform Probate Code as approved
by the National Uniform Law Commissioners, as well as proposals
by the State Bar and the Courts. All of these proposals have
recognized the desirability of eliminating court appointed appraiser
Since there is no assurance as to when an entirely new Probate
Code will be adopted in this State, it is recommended that immediate
action is warranted in effecting this change.

The proposed Bill follows:
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PROPOSED BILL

AN ACT to amend section 2 of chapter 7 of Act No. 288 of the
Public Acts of 1939, entitled "An act to revise and consolidate
the statutes relating to the organization and jurisdiction of
the probate courts of this state; the powers and duties of such
courts, and the judges and other officers thereof; the statutes
of descent and distribution of property, and the statutes governing
the probating of estates of decedents, disappeared persons and
wards, change of name of adults, the adoption of children and the
jurisdiction of the juvenile division of the probate courts; to
prescribe the manner and time within which claims against estates
and other actions and proceedings may be brought in said courts;
pleading, evidence, practice and procedure in actions and proceeding:
in said courts; appeals from said courts; and to provide remedies
and penalties for the violation of this act,'" as amended, being
Sec. 707.2 of the Compiled Laws of 1948.

The People of the State of Michigan enact:

Section 1. Section 2 of chapter 7 of Act No. 288 of the
Public Acts of 1939, as amended, being Sec. 707.2 of the Compiled
Laws of 1948, is amended to read as follows:

Chapter 7

Sec. 2 {1} Every fiduciary shall, within 90 days after his
appointment, make under oath and return into the probate court a
true inventory of the real estate, and of all the goods, chattels,
rights and credits of the deceased, or of the ward, which shall
have come to his possession or knowledge. 1If any property of
the deceased or ward is encumbered, said inventory shall include
a statement of the nature and amount of each such lien. THE
INVENTORY OF AN ESTATE SHALL INCLUDE A STATEMENT OF FAIR MARKET
VALUE AT DATE OF DEATH FOR EACH ASSET LISTED THEREIN. SUCH FAIR
MARKET VALUATION SHALL BE USED FOR PURPOSES OF CALCULATION OF
FEES AND TAXES, SUBJECT, HOWEVER, TO REVALUATION BY THE COURT UPON
OBJECTION OF ANY PARTY IN INTEREST, INCLUDING ANY GOVERNMENTAL
AGENCY,

{2) The-estate-anrd-effeets;-other-than-cash-er-meney-on-depesit:
in-sueh-inventery-shall-be-appraised-by-2-or-more-disinterested
perserg;-appeinted-by-the-judge-of-prebate-fer-that-purpesez--The
appraisers-shail-be-gwern-te-the-fatehful-diseharge-of-theiy
grusts-and-if-any-part-ef-sueh-estate-er-effeets-ghalti-be-in-any
etheyv-eeunty;-appraiserg-may-be-appeinted-either-by-the-judge-of
prebate~-having-jurigdietion-ef-the-ease;-or-by-the~judge~of-probate

-68-



ef-sueh-other-eounty:--The-appraisers-shaltl-be-competent-persens
residing-in-the-eounty-of-the-eourt-of-eriginat-jurisdietion-ovr
in-sueh-other-eounty-in-whieh-reai-estate-belenging-te-sueh-estate
may-be-toeated:--To-the-extent-that-the-asgets-shatl-eensist-of
eash;-ebligations~ef-the-Bnited-States-ef-Ameriea;-er-steekss
bends;-netes-or-debentures-1igted-on-reeognized-seeurities
exehapges;-er-ether-persenat-er-real-preperty-having-in-the-epinien
of-the-judge-ef-probate-an-aseertainable-market-value;-ne-appraisemet
thereef-shati-be-required-or-made-and-the-fidueiary-shall-designate
eppesite-sueh-items-the-market-vatue-thereof-as-ef-the-date-of
death-ef-the-deeeased-or-the-date-of-appointment-ef-the-guardian-
To-the-extent-that-the-assets-eensist-ef-land-eentraects-reeeivabie
er-mertgages-reeeivabtes-the-fiduetary-may-eleet-to-designate
eppesite-sueh~items-the-amount-ef-prineipal-and-interest-ewing
thereen-as-of-the-date-of-death-of-the-deceased-or-the-date-ef
appeintment-ef-a-guardian;-in-whieh-ease-ne-appraisement-shaiil
be-required- ‘

£3) The-fees-of-each-appraiser-se-appeinted-shali-be-sueh
ameunt-as-shaltl-be-feund-by-the-judge-of-prebate-to-be-reasenabile
under-the-partientar-eireumstanees-inveived:--Eaeh-appraiser
shatl-be-entitled-to-mileage-computed-at-10-eents-per-mite-from
his-place-of-residenece-to-the-plaece-or-places-ef-making-sueh
appraisai-apd-retu¥a-
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RECOMMENDATION RELATING TO AMENDMENT
OF "DEAD MAN'S' STATUTE

Former section 2160 of the Revised Judicature Act generally
prohibited a party from testifying as to matters equally within
the knowledge of an opposing party who was unable to testify
because of death or incompetency. P.A. 1967, No. 263 repealed
this provision and replaced it with a modified prohibition,
allowing testimony as to matters equally within the knowledge
of the decedent or incompetent if such testimony was supported
by other material evidence. M.C.L.A. § 600.2166, as amended by
P.A, 1969, No. 63.

I1f the party incapable of testifying had previously given
an affidavit, deposition or testimony, former section 2160(6)
expressly provided that such matters could be received in evidence.
This provision was not carried forward into the revised section
2166. There was no intent to change the practice of admitting
such ﬁatters in evidence. 1t was apparently assumed that they
would now be covered by section 2166(3) authorizing '"all
declarations by the individual so incapable of testifying' to be
received in evidence. But inasmuch as some doubts have arisen
on that point, it is recommended that the express language of
former section 2060(6) be restored, including the proviso that,
where such evidence is received, the other party may testify as

to all matters mentioned or covered therein. It would be manifestly
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unfair to admit in evidence earlier statements by the deceased
or incompetent party and not allow the opposite party to give
evidence as to what he knows about matters covered in such prior
statements.

Former section 2160(6) also contained a provision authoriziny
the use of the prior deposition or testimeny of a witness who
had since died or become incompetent. This provision was not
carried forward into section 2166. While such matters would
normally be admissible under general rules of evidence, this
provision should be reinstated in section 2166 to avoid any
negative implication that the absence of this provision reflects
an intent to make such evidence inadmissible.

The proposed bill follows:
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PROPOSED BILL

AN ACT to amend section 2166 of Act No. 236 of the Public
Acts of 1961, entitled '"An act to revise and consolidate the
statutes relating to the organization and jurisdiction of the
courts of this state; the powers and duties of such courts, and
of the judges and other officers thereof; the forms and attributes
of civil claims and actions; the time within which civil actions
and proceedings may be brought in said courts; pleading, evidence,
practice and procedure in civil actions and proceedings in said
courts; to provide remedies and penalties for the violation of
certain provisions of this act; and to repeal all acts and parts
of acts inconsistent with, or contravening any of the provisions
of this act," as amended by Act No. 63 of the Public Acts of 1969,
being section 600.2166 of the Compiled Laws of 1948.

The People of the State of Michigan enact:

Section 1. Section 2166 of Act No. 236 of the Public Acts
of 1961, as amended by Act No. 63 of the Public Acts of 1969,
being section 600.2166 of the Compiled Laws of 1948, is amended
to read as follows:

Sec. 2166. (1) In any action by or against a person incapable
of testifying, a party's own testimony shall not be admissible
as to any matter which, if true, must have been equally within
the knowledge of the person incapable of testifying, unless some
material portion.of his testimony is supported by some other
material evidence tending to corroborate his claim.

(2) A "person incapable of testifying" includes any individual
who is incapable of testifying by reason of death or incompetency
and his heirs, legal representatives or assigns; and includes
any individual, corporation or other entity, or the successors
thereof, whose agent, having material knowledge of the matter,
is incapable of testifying by reason of death or incompetency.

A 'party's own testimony' includes the testimony of his agents,
successors, assigns, predecessors or assignors.

(3) In any such actions, all entries, memoranda and declaration
by the individual so incapable of testifying, relevant to the
matter, as well as evidence of his acts and habits of dealing
tending to disprove or show the improbability of the claims of
the adverse party, may be received in evidence.
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(4) WHENEVER THE DEPOSITION, AFFIDAVIT OR TESTIMONY OF SUCH
A PERSON INCAPABLE OF TESTIFYING WAS TAKEN IN HIS LIFETIME OR
WHEN HE WAS MENTALLY SOUND AND IS READ IN EVIDENCE IN THE ACTION,
THE AFFIDAVIT OR TESTIMONY OF THE OTHER PARTY SHALL BE ADMITTED
IN HIS OWN BEHALF ON ALL MATTERS MENTIONED OR COVERED IN SUCH
DEPOSITION, AFFIDAVIT OR TESTIMONY. WHEN THE TESTIMONY OR
DEPOSITION OF ANY WITNESS HAS ONCE BEEN TAKEN AND USED (OR HAS
HERETOFORE BEEN TAKEN AND USED) UPON THE TRIAL OF ANY CAUSE,
AND THE SAME WAS, WHEN SO TAKEN AND USED, COMPETENT AND ADMISSIBLE
UNDER THIS SECTION, THE SUBSEQUENT DEATH OR INCOMPETENCY OF SUCH
WITNESS OR OF ANY OTHER PERSON SHALL NOT RENDER SUCH TESTIMONY
INCOMPETENT UNDER THIS SECTION, BUT SUCH TESTIMONY SHALL BE
RECEIVED UPON ANY SUBSEQUENT TRIAL OF SUCH CAUSE.

Section 2. This act shall apply to actions pending on its
effective date and to actions commenced thereafter, regardless
of whether the cause of action arose prior to the effective date
of this act or arose thereafter.
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RECOMMENDATIONS ON THE ADOPTION IN MICHIGAN
OF THE MODEL  CHOICE OF FORUM ACT

James A. Martin”

I recommend passage of the Model Choice of Forum Act in Michigan.
The Act has two primary goals: to confer jurisdiction on the courts
of this State when the parties have so agreed; and to defer to the
parties' agreement when they have agreed to litigate elsewhere. The
former is already the subject of Michigan statutory law. The latter
is not presently treated in Michigan statutes or court rules and has
been raised in only two reported cases, both decided in the U. S.
District Court and not appealed.

I. Conferring Jurisdiction by Agreement.

M.C.L.A. §600.701(3) provides:

The existence of any of the following relationships
between an individual and the state shall constitute
a sufficient basis of jurisdiction to enable the
courts of record of this State to exercise general
personal jurisdiction over such individual . .

(3) Consent, to the extent authorized by the
consent.

Thus it is obvious that the present state of Michigan law favors juris
diction by consent, but lacks some of the safeguards contained in sub-
sections (2) (a) (1) to (2)(a) (4) of the Model Act. Such safeguards cotl
be supplied by judicial interpretation of the present statute, but it
is not clear that they would be. In particular, the absence of a de~
veloped doctrine of forum non conveniens in Michigan might discourage
the courts from reaching the result of section (2) (a) (2), and the ab-
sence of any clear contract doctrine concerning the abuse of economic
power might discourage the court from reaching the results dictated by
section (2)(a)(3). In both cases the Model Act's approach represents
a reasonable, and desirable, limitation on the concept of jurisdictior
by prior consent.

II. "Qusting" the Michigan Courts of Jurisdiction.

The courts of many states are hostile to attempts to "oust" their
jurisdiction by agreement of the parties, although the modern trend,
codified in the Model Act, is clearly in the opposite direction. The:
are only two reported cases on point in Michigan. In one, Republic
Supply Corp. v. Lewyt Corp., 160 F. Supp. 949 (1958), the contract be-
tween the parties proceeded by indirection, referring not to a choice

*
Assistant Professor of Law, University of Michigan Law School.
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of forum but providing that acts performed in connection with the con
tract would be associated with New York or considered interstate
commerce. Presumably this was an attempt to avoid Michigan juris-
diction. Without supportive reasoning, the court dismissed the
attempt in one sentence: "It does not appear to this Court that by
such a provision the defendant corporation could escape the legal
consequences of what it was actually doing." 160 F. Supp. at 954. 1
other case, Geiger v. Keilani, 270 F. Supp. 761 (1967), contains a
well-reasoned opinion by Judge Freeman in favor of allowing the parti
to choose the forum that will hear their dispute when the choice is
reasonable.

The provisions of the Act are in accord with the Keilani opinion
and common sense. Those cases from other jurisdictions which invali-
date forum-selecting clauses, usually on the vague basis of "public
policy," fail to explain the reasons for the policy and fail to make
convincing arguments ir justifying it. At the same time, they un-
necessarily limit freedom of contract.

The trend toward recognition of forum~-selecting clauses gained
strength recently with the decision of the U. S. Supreme Court in
M/S Bremen v. Zapata Off-Shore Company, 92 S.Ct. 1907 (June 12, 1972)
which appears to go even farther than the Model Act in supporting the
parties' right to choose a forum: the agreement will be honored, at
least where federal law is applicable and international trade is con-
cerned, when it is not "unreasonable,” and to show that the agreement
is unreasonable the complaining party must "show that trial in the
contractual forum will be so gravely difficult and inconvenient that
he will for all practical purposes be deprived of his day in court.”
92 $.Ct. at 1917. Section 3(3) of the Model Act directs the court tc
ignore the parties' forum-selecting agreement when "the other state
would be a substantially less convenient place for the trial of the
action than this state. Although the Zapata decision may give too
much deference to the parties' agreement, section 3(3) of the Model
Act may give too little. The Comment indicates that the reason for
section 3(3) is the assumption that the parties are not likely to hax
intended to choose a forum that they knew would be inconvenient. 1In
certain cases the assumption may be untrue. For example, the parties
might agree that California is to be the forum for their disputes if
one sells industrial equipment from a factory in California and the
other is buying the equipment for use in Michigan. The parties might
realize that a dispute over a warranty of fitness of the eguipment
for its intended purpose would find more witnesses (such as engineers
employed by the buyer) in Michigan, but nonetheless agree to Calif-
ornia, as more convenient forum for the seller, even though less con-
venient over all, in return for some unrelated concession from the
seller. Surely there should be no objection in honoring such an arre
ment. The addition of the underlined language, as follows, should
be a satisfactory solution: ". . .IT]lhe court will dismiss or stay
the action, as appropriate, unless . . . (3) the other state would
be a substantially less convenient place for the trial of the action
than this state, and that fact was not contemplated by the parties at
the time of their agreement."
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An important omission among the limitations enumerated in sectio
3 of the Model Act is one on choice~of-forum agreements which are in-
tended solely or chiefly to evade the application of Michigan law.
Since Michigan law does not recognize the interest analysis approach,
however (Abendschein v. Farrell, 382 Mich. 497 (1969)), it would be
difficult to formulate language that would preserve the application o
Michigan law when there was an important Michigan interest to protect
but not otherwise. The fifth limitation to section 3 is a catch-all
clause which permits the court to refuse to honor the clause when “it
would for some other reason be unfair or unreasonable to enforce the
agreement." Presumably this gives the court enough leeway to prevent
undesirable law evasion. (The Supreme Court in the M/S Bremen case
referred to above raised this point as a limitation on its holding, ar
did so without the benefit of any guiding legislation at all.)

IIT. Repeal of Inconsistent Legislation

I have been unable to find any legislation, apart from MCL
§600.701(3) which requires modification or repeal as a result of
passage of the Model Act. MCL §600,.,701(3) should be repealed because
it is inconsistent with the Model Act in the respects discussed in
part I of this recommendation. I would also recommend that the Act
be numbered in such a way that it is easily discoverable by one who
refers to §600.701(3).
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MODEL CHOICE OF FORUM ACT
PreEFATORY NOTE

This Act has = twofold purpose, to state the circumstances in which
a court: (1) should exercise jurisdiction which has been granted it by
the defendant’s consent, or (2) should refrain from exercising existing
jurisdiction hecause of an agreement, hy the parties that suit should be
brought in another state.

The consent of a person is a well recognized basis for the excrcise of
judicial jurisdiction over him. This jurisdiction is customarily exer-
cised by a court even in the absence of express statutory authority.
A court, however, should not exercise jurisdiction which is based on
consent, if to do so would result in injustice or in substantial incon-
venience to the parties. This has been recognized by statutes in many
states which regulate the eircumstances in which jurisdiction may be
exercised by reason of consgent contained in a coznovit or arbitration
clausc or in a clause appointing an agent for the service of process.
Section 2 states the circumstances in which jurisdiction should be
exercised over a person on the basis of consent in other situations.

Section 3 states the circulssiunces in which a court shouid refrain
from exercising jurisdiction because the parties had agreed that suit
should be brought in another state. The rule announced is essentially
the same as that laid down by the New York and Pennsylvania courts
and by those of England. Ezport Insurance Co. v. Mitsui, 26 A.D. 2d
436, 274 N.Y.8. 2d 977 (1st Dept't. 1966) ; Central Coniracting Co. v.
Maryland Casualty Co., 376 T'. 2d 341 (3d Cir. 1966) ; Central Con-
tracting Co. v. C. E. Youngdahl & Co., 418 Pa. 122, 209 A. 2d 810
(1965) ; The Fehmarn, {1957] 1 W.L.R. 815, afi’d, [1958] 1 W.L.R.
159 (C.A.). This section should clarify the status of agrecments
limiting the place of suit, since these agreements are of doubtful cfficacy
in some states. The agreements serve several purposes. To the extent
that they are effective, they provide 2 useful device to insure that suit
on an existing or future controversy will be brought in a convenient
place for the trial of the action. The agreements also provide a natural
complement of a choice-of-law clause. An agreement that suit on a
contract should be brought only in the state which has been designated
as the state whose law should be applied to determine the validity and
effect of the contract provides perhaps the best insurance that the
chosen law will be correctly applied. For a court is more likely to
apply its own law correctly than would the courts of another state.
Suit in the state of the chosen law would also obviate the difficulties
frequently involved in proving the law of another state.
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UNIFORM LAW COMMISSIONERS' MODEL CIIOICE OF
FORUM ACT

Secriox 1. [Definitions.] As used in this Act, “state” means
any foreign nation, and any state, district, commonwealth, terri-
tory or insular possession of the United States.

SecTioN 2. [Action in This State by Agreement.]

(a) If the parties have agreed in writing that an action on a
controversy may be brought in this state and the agreement pro-
vides the only basis for the exercise of jurisdiction, a court of this
state will entertain the action if

(1) the court has power under the law of this state to enter-
tain the action;

(2) this state is a reasonably convenient place for the trial of
the action;

(8) the agreement as to the place of the action was not ob-
tained by misrepresentation, duress, the abuse of economic
power, or other unconscionable means; and

(4) the defendant, if within the state, was served as required
by law of this state in the case of persons within the state or,
if without the state, was served either personally or by registered

16 [or certified] mail directed to his last known address.

17 (b) This section does not apply [to cognovit clauses] [to arbi-
18 tration clauses or] to the appointment of an agent for the service
19 of process pursuant to statute or court order.
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This section applies only in situations where the court would have no jurisdic-
tion but for the fact that the parties have consented to its exercise by the choice~
of-forum agreernent. -

The references to cognovit and arbitration clauses have been placed in brackets,
because these clauses are regulated by statute in many states, and the special
provisions regarding them may be preferred to the general provisions of this Act.

SectioN 3. [Action in Another Place by Agreement.] If the
parties have agreed in writing that an action on a controversy
shall be brought only in another state and it is brought in a court
of this state, the court will dismiss or stay the action, as appro-
priate, unless

(1) the court is required by statute to entertain the action;

[~ I BT VURE X )
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7 (2) the plaintiff cannot securc cffective relief in the other
8 state, for reasons other than delay in bringing the action;

9 (3) the other state would be a substantially less convenient
10 place for the trial of the action than this state;
11 (4) the agreement as to the place of the action was obtained
12 by misrepresentation, duress, the abuse of economic power, or
13 other unconscionable means; or )

14 (5) it would for some other reason be unfair or unreasonable

15 to enforce the agrecement.

CoMMENT

Efiecct should be given a choice of forum agreement, except as stated in
clauses (1)-(5). This is true whether the parties have designated a particular
court for the trial of the action or have simply provided that suit may be brought
only in the courts of another state or states. This is also true whether the agree-
ment relates to existing controversies or to future controversies.

The Act leaves the court free to determine whether to dismiss or to stay the
action. Undoubtedly, the court would decide to stav the action whenever there
15 a possibility that the plaintiff could not secure effective relief in the chosen
state, at least for reasons apurt from any delay on his part in bringing the action.

Clause (1): This clause takes care of the exeepiional situation where a court
is required by local statute to deny effect to o particular choice of forum agree-
ment. An example is 2 statute which gives the piaintiff the right to bring his
sction in one or more enumeraled fora and either expressly or impliedly deprives
him of contraciunl capacity to relinguish the right fo given. Sec Doyd v. Grand
Trunk Western Railroad, 338 U.S, 263 (1949) (1'X.L.A); Krenger v, Fennsylvania
Ratlroad, 174 T. 2d 536 (2d Cir. 1949) (same). By reason of this clause, an
amendment to this Act would not be necessary if, following its enuctment, a
state should find it desirable to limit the effcel of a choice of forum agreement
in a particular situation.

Clause (2): The limitation provided by this clause will almost surely be in
accord with the intentions of the parties. They can hardly have intended to
require the plaintilf to bring suit in a state where he could at no time have
obtained effeclive relicf.

This situation may arise when the chosen state hes not empowcred ils courts
to entertain the particular sort of action or, if the defendant is cutside its terri-
tory, has not provided an adequate means cf serving him with process. The
chosen state may also lack jurisdiction over the subject matter of the action,
as where the plaintiff seeks to partition land that is situated in the state of the
forum.

Clause (3): Ou rare occasions, the state of the forum may be a substantially
more convenicnt place for the trial of a parlicular controversy than the chosen
state. If so, the present clause would permit the action to proceed. This result
will presumably be in accord with the desires of the parties. It can be assumed
that they did not have the particular controversy in mind when they made the
choice-of-forum agreement since they would not consciously have azreed to have
the action brough! in an inconvenient place.

The fact that the state of the forum would be the most convenient place for
the trial of the action is not cnough to bring the present clause inlo operation.
This clause is applicable only in the rare situation where the chozen state would
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provide a substentially less convenient place for the {rial of the ection than the
state of the forum. Among the factors to be considered are the general availability
of witnesses in the chosen state, the cost that would be involved in obtaining
their attendance at the trial, and the enforcezbility of any judgment that might
be obtained there. Apother factor is whethcr the chosen state is declared in
the contract to be the state of the governing law. 1f so, the chosen state will
almost certainly be a convenient place for the suit sinee it is easier for both
judge and counsel to 2pply their own law, rather than the law of another state.

This elause is unlikely to be applied to a controversy that was already in
existence at the time of the making of the choice of forum agreement. Almost
certainly the parties would select a convenient place for the trial of the action
in such & case. . '

Clause (4): A significant factor to be considered in determining whether there
was an “abuse of ecomomic power or other unconscionable means” is whether
the choice of forum agreement was contained in an adhesion, or “take-it-or-
leave-it,” contract.

1 Seerioy 4. [Uniformity of Interpretation.) This Act shall be
so construed as to effectuate its general purpose to make uniform
the law of those states which enact it.

[S 3

Secriox 5. [Severability.] If any provision of this Act or the
application thereof to any person or circumstance is held invalid,
the invalidity does not affect other provisions or applications of
the Act which can be given effect without the invaiid provision
or application, and to this end the provisions of this Act are sever-
able.

O o 03 DD e

Sectiox 6. [Repeal.] [The following acts and parts of acts
are repealed: :

1)

(2)

(3) . J

[ B LR e

1 Secmion 7. [Time of Taking Effect.] This Act shall take effect
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STATE STATUTES EXTENDING PERSONAL
JURISDICTION IN DOMESTIC RELATIONS ACTIONS

Illinois Rev. Stat. (1967).

§ 17. Act submitting to jurisdiction—— Process. (1) Any
person, whether or not a citizen or resident of this State, who
in person or through an agent does any of the acts hereinafter
enumerated, thereby submits such person, and, if an individual,
his personal representative, to the jurisdiction of the courts
of this State as to any cause of action arlslng from the doing
of any of such acts: * * *

(e) With respect to actions of divorce and separate maintenance
the maintenance in this State of a matrimonial domicile at the
time the cause of action arose or the commission in this State
of any act giving rise to the cause of action.

Kansas Stat. Ann. (1971 Supp.).

Sec. 60-308(b).

Any person, whether or not a citizen or resident of
this state, who in person or through an agent or instrumentalit
does any of the acts hereinafter enumerated, thereby submits
said person, and, if an individual, his personal representative
to the jurisdiction of the courts of this state as to any
cause of action arising from the doing of any of said acts:

* * * * % <%

(8) Living in the marital relationship within the .state
notwithstanding subsequent departure from the state, as to
all obligations arising for alimony, child support, or
property settlement under article 16, if the other party to
the marital relationship continues to reside in the state.

Oklahoma Statutes (1969 Supp.), Title 12 (Civil Procedure):

§ 1701.03 Bases of jurisdiction.—(a) A court may exercise
personal jurisdiction over a person, who acts directly or by an
agent, as to a cause of action or claim for relief arising from
the person's: * % %

(7) maintaining any other relation to this state or to
persons or property including support for minor children who are
residents of this state which affords a basis for the exercise
of personal jurisdiction by this state consistently with the
Constitution of the United States.
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Wisconsin Statutes (1969).

247.055 Jurisdiction over claims for support, alimony or
property division. . . .

(1lm) PERSOMNAL JURISDICTION OVER NONDOMICILED DEFENDANT, 1If
personal jurisdiction over the defendant is acquired under s.
247.057, the court may determine claims and enter a judgment in
personam against the defendant in an action to determine a
question of status under s. 247.05(1), (2) and (3), or in an
independent action for support, alimony or property division.
Such independent action must be commenced in the county in
which the plaintiff resides at the commencement of the action.

247.057 Actions in which personal claims are asserted
against nondomiciled defendant. 1If a personal claim is asserted
against the defendant in an action under s. 247.05(1), (2) or
(3) or 247.055 (lm), the court has jurisdiction to grant such
relief if:
(1) The defendant resided in this state in marital relationship
with the plaintiff for not less than 6 consecutive months within
the 6 years next preceding the commencement of the action;
(2) After the defendant left the state the plaintiff
continued to reside in this state;
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FAMILY SUPPORT FROM FUGITIVE
FATHERS: A PROPOSED AMENDMENT
TO MICHIGAN’S LONG ARM STATUTE

Robert L. Nelson*

l. Introduction

During the fiscal yvear ending June 1969. $10.3 million was
spent on aid to 54.000 Michigan families with dependent chil-
dren.! This represents an increase of ten percent in the number of
recipient families in Michigan and an increase in cost of nearly
sixteen percent over the previous fiscal year.? The corresponding
national increases over the past year are even greater.? A sub-
stantial portion of this growing public burden is attributable to
fathers who have deserted their families and are not providing
their support:

In June 1969, 10.2 million persons {in the
United States] received money pavments un-
der five public assistance programs—i.! mil-
lion more than in June 1968. [Aid to Families
With Dependent Children is one of these pro-
grams.] The year’s rise was attributable large-
ly to the increase of 949.000 in the number
receiving aid to families with dependent chil-
dren. For that program, only 3.000 of the
additional recipients were in families aided
because of a parent’s unemployment. Most of
the others were in families in which the father
was absent.?

Approximately two-thirds5 of those fathers who are absent and

*Mr. Nelison is a member of the staff of Prospectus.

1U.S. DEPT. OF HEALTH. EDUCATION & WELFARE, PUBLIC ASSISTANCE STATISTICS JUNE

a1 1969. Table No. 7 (National Center for Social Statistics Report A-2. June 1969).

id.

34d. Nationally. the number of recipient families has increased 16.9 percent since June
1968. Since that time. the annual expenditure has increased 22.5 percent.

41d. Introductory comments.

3R. MUGGE, Aid 10 Families with Dependent Children: [nitial Findings of the 1961 Repart
on the Characteristics of Recipients. 26 Soc. SEc. BurL. No. 3, 3 at 8 (March 1963)
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not supporting their families are married.® Of this group. more
than one-half have simply deserted the family. or are separated
without a court decree.” The balance of the absent fathers arc
divorced or legally separated from their families. deceased. in
prison. or absent for other miscellaneous reasons.®

In order to assure economic security for abandoned families
and to reduce the public cost of family support pavments. Mich-
igan has created judicial machinery for obtaining financial relief
from husbands who have illegally left their families.® In assessing
the probability of obtaining payments under the Michigan appa-
ratus. however. It is important to recognize that in many cases the
husband’s whereabouts is unknown.1? This fact is crucial because
a deserted wife is currently barred from using any remedy that

(Hereinafter cited as 1961 Report). While this figure is 1aken from a i961 report. it is
believed that nothing has trunspired since 1961 to matenally change the trend that
this report revealed. In any event. the precise figure today is not crucial to the pont
the author wishes to make.

$This article is addressed only to the problem of genting pavments from fathers who are
married but who are not supporuing their wives andjor children. The area of paternity
adjudication and the problems of support arising therein are outside the scope of this
article. In Michigan. a man has an obiigation to provide necessary and proper shelter.
food. care, and clothing to his wife andjor minor children under the age of 17. Failure
to do so is a felony punishable by imprisonment in the state prison for not more than
3 years. nor less thun 1 year. or by imprisonment in the county jiil for not more than
| year and not less than 3 months. MicH. Comp. Laws 3 750,161 (1968)

71961 Report supra note 5. at 8.

3d.

*For a discussion of the various support remedies presently available in Michigan. sec teat
of Pt. 1l infru. '

W, BROCKELBANK. in the Introduction to his book. INTERSTATE ENFORCEMENT CF
FamiLy ScupporT (19603 [hercinafter cited as BROCKELBaNK]. cites the Tenth
Amendment of the United States Constitution as authority for the proposition that
the problem of getting support from absent fathers is the concern of the states and not
the federal government. A cogent reason for the same conclusion is that the history of
Federal family support bills has not been a happy one. Such proposed legislation hus
been introduced by numerous congressmen from time to time. but hearngs have
never been held. nor has the legisiation ever been reported out of the Hottse or
Senate Committees. Four such bills are presently pending in the House of Represen-
tatives. atl of which are nearly one vear old at this wnting. H.R. 750. H.R. 1284,
H.R. 7972. H.R. 9942, 9ist Cong.. Ist Sess. (19691 There are no immediate pros-
pects for action on any of them. If history is any indication. these bills will suffer the
same fate as their predecessors. only to be reintroduced pro formua at the opening of
the 92nd Congress,

19]n 75 percent of the cases in the U'nited States in which law enforcement officialy were
unable to gain support pavments from the defendant. the reason was that his where-
abouts was unknown, Soctal SECURITY ADMINISTRATION, L.S. DEP'T OF HFaL TH.
EDUCATION AND WELFARE, SLPPORT FROM ABSENT FATHERS oF CHILDREN RE-
CEIVING ADC 14 (Public Assistance Report No. 41. 1961)
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will impose in personam obligations tpon her husband unless he
has been personally served with process. This is the rule whether
the husbund s in Michigan. ! or is out of this jurisdiction and the
action is brought under the provisions of the Uniform Reciprocal
Enforcement of Support Act (URESA)!2 Because the descricd
wife in many cases does not know where her spouse can be
found.!? personal service is impossible and therefore she may be
precluded from bringing un action for her support. The impact of
this situation on the public purse is reflected in the increusing
welfare costs that society is forced to assume.

It is the purpose of this article to propose and discuss an
amendment to Michican's long arm statute!® which will allow the
entry of extraterritorial alimony. separate maintenance. or child
support decrees when Michigan is the state of the marital domi-
cil and the defendant-spouse cannot be located for personal
service of process.!® A plaintiff employing the proposed provision

UMICH. CoMP. Laws §§ 600.701-775 (1968) prescribes the refationships with Michigan
which will provide o basin for personul Jurisdiction in this state. The manner of
serving process is lett to the determination of the Michigan Supreme Conrt. Pursuant
to its rule making powers. the court hus promulgated MicH. Gewx. C1. R. (05,1,
which provides: “Service of process may be made upon un indiswusl by leaving a
summons and a copy of the complaint with the defendant personally.” Bur see .
Micd. Gex. CT. R. iN38 ullowing the court some discretion in determining the
manner of service thut it may deem sufficient to comply with currenthy required
standards. For the rules govermng notice generafly. see MicH. GeN. CT. R, 103-106.

2MicH. Conmp. Laws § TRUL161 11968). URESA is discussed und explained in the text
aceompanying notes 24-3, dnrka,

138ee note 10 supra.

MMicH. CovP. Laws § 600.705 (1968) ay set forth in note 13 infru.

15The proposed amendment specifically provides for service of process in any muanner
authorized by the court in accordance with MicH. Ges. CT. R. [05.8 that i~ caleu-
lated to give the defendunt-spouse actual notice of the procecdings and an opporun-
ity to be heard. This provision will be an alternative o the use of MICH. Gen. C1. R,
105.1, supra note 11. which shall apply in those cases where the residence of the
defendant is known or could be ascertained with reasonable difigence.

Service of process pursvant 0 MICH. Gex. CT. R, 105 will £ive TIse 10 personal
jurisdiction over any person having any of the sural connections with Michigan
prescribed in MicH. Cone. Laws §§ 600.701 and 600.705 (1968). MicH. Gin. CT
R. 105.9. Scction 600.703 provides:

The existence of anv of the following relationships
between an individuxl or his ugent snd the state shall
constitute a sufficient basis of jurisdwtion to enable the
courts of record of this state 10 exercise imited personal
Jurisdiction osver such individual und to enable such
courts to render personal judgments agwnst such -
dividual or his representative arising out of the act or
acts which create any of the tollow myg relationships:
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in a divorce action will be able to seek alimony. separate mainte-
nance, or support payvments as if the defendant were before the
court. and the court will have the authority to grant her the
necessary relief. If and when the wife later finds her husband, she
will be able to take immediate steps to enforce the order out-
standing without having to employ the judicial system a second
time to consider essentially the same case presented in the origi-
nal divorce action. The need for such a provision becomes evi-
dent upon a brief review of remedies currently available to a wife
deserted b her husband.

Ii. Remedies Currently Availahle to the Deserted Wife
A. Michigan Remedies

1.In Personam and In Rem Jurisdiction

Under present Michigan law, a deserted wife is not totally
without recourse in seeking support for herself and her family
when her husband cannot be found for personal service of pro-

1) The wransaction of any business within the state.
2) The doing or causing any act to be done, or con-
sequences to occur, in the state resulting in an action
for tort.
3) The ownership. use. or possession of any real or
tangible personal property situated within the state.
4) Contracting to insure any person. property. or risk
located within the state at the time of contracting,
5) Entering into a contract for services to be rendered
or for materials to be furnished in the staie’ by the
defendant,
6} Acting as a director. manager. trustee. or other
officer of any corporation incorporated under the laws
of, or having its principal place of business within. the
state of Michigan.
1$At the risk of oversimplification. it may be helpful to think of domicil as that place which
the layman considers ta be his ““home". Thus. for example. a person may be tempo-
rarily in Ohio for any number of reasons. but nevertheless be domiciled in Michigan
for purposes of service of process. The concept of marital domicil is not clear. See
Williams v. North Carolina. 325 U.S. 226 (1944). Thirty-three sections of the REe-
STATEMENT OF THE Law OF CONFLICT OF Laws (1934) defined domicil. but none of
them expressly define marital domicil. RESTATEMENT OF THE LAW OF CONFLICT OF
Laws, §§ 9-41 (1934). Section 9 states:
.. . domicil is the place with which a person has a settled
connection for certain legal purposes. either because his
home is there. or. .. because that place is assigned 10
him by the law,
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cess. If the husband is temporarily residing outside Michigan. but
is nevertheless domiciled?® in this State at the time process is
served. he is subject to general personal jurisdiction in Michigan
courts.!” This provision applies even if the summons is served on
the defendant outside Michigan.!8 If the defendant owns property
that is within the State, the circuit courts have the power to attach
that property and thereby obtain jurisdiction. notwithstanding that
the defendant is not himself subject to personal jurisdiction in
Michigan.'® Attachment is available whether the property is reul2°0
or personal.?!

When the defendant has no property subject to the jurisdiction
of the Michigan courts. and he is not a domiciliary of Michigan or
-otherwise subject to general personal jurisdiction here.2? signifi-
cant difficulties confront the deserted wife when she attempts to
obtain support payments from her wandering spouse. A possible
solution to this unhappy circumstance is for the wife to go to the
state in which her husband can be found for service of process
and begin litigation in that forum. The practicality of this solution.
however, is premised upon two assumptions which are in most
cases unfounded. First, the plaintiff may not know where her

Comment a 10 § 9 explains that

... 2 person may be a ‘resident” or an “inhabitant' or a

‘citizen’ of a place without being domiciled therein. al-

though such ‘residence’. ‘inhatutancy’ or ‘cittzenship®

may be significant for some legal purpose,
Section 27 provides that, with «ome exceptions. a wife has the same domicil a» her
husband. It may not be 100 inaccurate to conclude from these definitions thut the
state in which the litigants last lived together as husband and wife is the state of the
marital domicil.

PINNCH, ComP. Laws § 600.701 (1968). The jurisdiction over individuals authorized by
this provision results in u binding personal judgment. entitled 1o full faith and credit in
other states. regardiess of whether the cause of action arose in Michigan. See Practice
Commentary following MicH. Cose, Laws § 600.701 {1968).

18Milliken v. Mever, 311 U.S. 457 (1940): see ulso McDonald v. Mabee. 343 U.S. 90
(1917).

Mici. Comp. Laws § 600.4001 (1968) and Practice Commentary thereafter. For the
procedure to be followed in attachment proceedings. see MicH. GEN. CT. R. 735,
20MiIcH. Comp. Laws § 600.751 11968): Stevwart v. Eaton. 287 Mich. 466, 383 N.W. 651

(1939),

When it is impossible to get personal jurisdiction over the defendant und Jurisdic-
tion is predicated solely on MicH. CovP. Laws 33 600.751 (1968) or NMicH, Cosmp.
Laws § 600.755 (1968) governing attachment of personaliy ) and 600.4001. the action
is quasi-in-rem and the judgment is enforceable only against the property atself,

21MicH. CoMp. Laws § 600.755 (1968).

22§ee MICH. CoMp. Laws § 600.701 (1968) note 135 supra.
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husband can be located: thus she is barred from attempting reco-
very via this method.28 Second. even if the wife does know where
her husband can be found. she usually will not be able to bear the
expense of interstate litigation.2* Thus, litigation in the foreign
forum appears to offer no real solution to her problem.

2. URESA

If the deserted wife knows where her husband is, she may be
able to gain some relief from the provisions of the Uniform
Reciprocal Enforcement of Support Act (URESA).?® This legisla-
tion was promulgated in 1950 by the National Conference of
Commissioners on Uniform State Laws to help solve the problem
_created when 2 husband.abandons his family and flees the state to
escape his duties of support.26 URESA provides for reciprocal
enforcement of support orders with any state “in which this or a
substantially similar reciprocal law has been enacted.”?” URESA.
or a law “substantially similar™ to it. has been adopted by all fifty
states, the Virgin Islands. and Canada.2®

The mechanics of the legislation are not complex.?® If a resi-
dent wife alleges facts to the circuit court3® which indicate that
her husband owes her a duty of family support,3! and further

#3This is often the case. See note 10 supra.

1The 1961 study of the characteristics of recipients of aid to families with dependent
children, a group with an extremely high rate of “’suitcase divorces”. noted that: "The
mothers raceiving aid to dependent children are concentrated heavily in those oc-
cupational groups in which requirements for training and education are at a minimum,
remuneration is low. wrnover is high. and there is Yitle economic security.” J96)
Report, supra note 5, at 14,

BMicH, CoMmp. Laws § 780.151 (1968).

285e¢ BROCKELBANK. supra note 9. at 3: See aiso Uniform Reciprocal Enforcement of
Support Act. Commissioner’s Prefatory Note to 1950 Act. 3C U.L.A. at 3.

27MicH. Comp. Laws § 780.153(1)(1968).

2The scope of the enforcement arrangement with Canada is limited to reciprocal enforce-
ment of support orders issuing only from Michigan or Ontario courts. BROCKELBANK,
supra note 9. at 81-83.

2This article is concerned only with the civil enforcement provisions of the Michigan
version of URESA. The tact that Michigan URESA does not have separate headings
entitled “*Civil Enforcement™ and “Criminal Enforcement™ does not mean that the
legislature intended to provide only for criminal enforcement of support. OP. ATT'Y.
GEN. 430(1952:54). The Act. as promulgated by the Conference of Commissioners
on Uniform State Laws. was divided into four parts: 1. General Provisions: 11
Criminal Enforcement: III. Civil Enforcement: |V. Regulation of Foreign Support
Orders. BROCKELBANK, supra note 9 at 7.

oM 1cH. Comp. Laws § 780.160(1968).

31The duty of support imposed by URESA is contained in MicH. Comp. Laws §§ 780.155
and 780.158 (1968).
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alleges that the courts of a second named state can obtain person-
al jurisdiction over the defendant.’2 the petitioning state court
shall forward the petition to the courts of that state in which the
defendant is alleged to reside.3® It is then incumbent upon the
prosecutor in the proper county of the second (responding) state
to represent the interest of the out-of-state plaintiff in the ensuing
action for alimony. separate maintenance, or child support.34

Behind this apparent simplicity. however, lie complications that
in many cases substantially reduce the effectiveness of this legis-
lation. The most evident of these problems is that before an
action may be brought under URESA. the wife. in effect. must
know where her husband can be found for personal service.3s
Even in the unlikely case that the wife has this knowledge.36 her
chances of obtaining a money judgement are not good. A survey
of county prosecutors conducted by the author in the Fall of 1969
revealed that in Michigan in 1968. for example. only about sixty
percent of the URESA cases filed with the county prosecutors’
offices by non-resident plaintiffs were ever pursued.®” Of those
cases that were pursued by the county prosecutors. most resulted
in a support order for the out-of-state plaintiff.38 The enforcement
of those orders. however, varied from county to county, ranging
from ‘“[enforced] very poorly,...” to “[enforced] in every
case, .. 38

32N {1cH. Comp. Laws § 780.161 (1968).
BMicn. Comp, Laws § 780,162 (1968).
3NcE. Conr, Laws § TROJADG 11968).
35MicH. Cousp. Laws § 780,161 (1968) provides. in part:
The petition >hall be verified and shall state the name
and. so far as known to the petitioner. the addresses and
circumstances of the respondent. his dependents for
whom support is sought and all other pertinent in-
formation.
MicH. Comp. Laws § 780.163(a) (1968) contains the provisions for proceeding with
the petition if the responding state cannot get jurisdiction over the defendant as
alleged in the petition. such as when the defendant is not. in fact, residing in the place
alleged.
3¢See note 10 supra.
3TQuestionnaires were sent to every county prosecutor’s office in Michigan. with approxi-
mately ¥s of them responding {2¢g3) [heremnafter cited as Survey] While the stanistical
significance of this survey has not been calculated. this factor is not crucial. The
responses that were received were sufficientiy smilar to indicate a trend which would
appear to hold truz generally for any county over a period of time.
381d. Of the 60°7 of the cases filed which were pursued, approximately 8977 resulted in
judgments in favor of plaintiff.
Bd.
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Of the URESA cases that were filed in Michigan but not
pursued.i® the reason given in most instances tor failure 1o pursue
the case was that the court did not have jurisdiction over the
defendant as alleged in the petition. This was usually because the
defendant had changed his place of residence between the time
the complaint was filed and service of process was attempted.¥!
Other reasons given for not pursuing the cases were that the
plaintiff withdrew the petition or refused to further cooperate with
the county prosecutor, and that the prosecutor’'s case load de-
manded that a low priority be given to URESA cases as opposed
to criminal matters and other county business.4? These facts point
to a significant problem: URESA will be effective only if there is
a common ttitude among the courts and prosecutors with respect
to support orders for non-resident plaintiffs and enforcement of
those orders.*3 The effectiveness of reciprocal laws depends upon
an even-handed enforcement of available remedies by all of the
subscribing states. Michigan county prosecutors will under-
standably lose their enthusiasm for reciprocal legislation if they
learn that other states cannot be relied upon to assist them when
Michigan is the petitioning rather than the responding state. It is
evident that in Michigan. at least. there is a lack of uniformity in
the enforcement of URESA orders.# Thus, even if a URESA
case is pursued by the county prosecutor and an order is entered
for the out-of-state wife. it is entirely possible that the decree will
never be enforced. If Michigan is illustrative of the fate of
URESA cases generally, URESA is frequently a wasle of the
court’s time. attorney's time. and taxpayer's money, because no
benefit accrues to the impoverished wife and family.

Insofar as a uniform attitude toward out-of-state alimony. sepa-
rate maintenance, and support orders is crucial to the effective
operation of URESA. determination by the foreign forum of the

“fd. Approximately 407%.

4ayd.

eyd,

©Seaman. Making the Reciprocal Support Law Work, 23 Oxkta. B. Ass'N. J. 2284 (1952).

“Syurvey, note 37 supra. Enforcement of URESA support orders in Michigan varied
widely between the extremes cited in the text accompanying note 37 supru. The
extent of enforcement of URESA orders seemed to relate directly to the size ot the
county and the resources availuble to each prosecutor’s office. with the smaller
counties usually enforcing a smaller percentage of their orders than the larger coun-
ties would enforce.
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amount of alimony. separate maintenance. or child support that
the defendant must pay might create an additional problem for the
plaintiff. If the defendant is not flourishing financially in his new
environment. the courts of the responding state may be reluctant
to enter an order that would place the defendant on their own
welfare roles when the benefit of those payments will be going to
another state. This possibility may be mitigated by the fact that
the legislation is reciprocal and the role of the states as “petition-
ing” or “‘responding™ is constantly shifting. This fact. however,
may not be a sufficient incentive to some courts. Therefore.
judicial reluctance to enter an adequate order must also be con-
sidered in evaluating present remedies. ‘
Examination of the family support remedies currently available
in Michigan reveals that the use of each alternative presents the
deserted wife with practical difficulties which she may be unabie
to surmount. As a result. the wife and children may become
public charges. and the “‘suitcase divorce™ is perpetuated. The
need for an additional remedy that will facilitate the process of
obtaining support pavments from fugitive fathers is evident.

B. Remedies Available in Other States

To avoid many of the practical problems that accompany the
remedies mentioned above, at least two states. Kansas?® and
Illinois,*® have enacted statutées which authorize the entry of
extraterritorial alimony, separate maintenance. and child support
decrees against nen-resident defendants. One element common to
both statutes is the requirement of personal service of process on
the defendant before an in personam decree can be entered .4
Because these statutes both require that the defendant be person-
ally served before any action for family support can be com-
menced, it is difficult to imagine what practical advantages have
been gained over already existing remedies. particularly URESA.
One of the commentators on the Illinois long arm statute asserts
the virtue of this provision to be that it allows the

SKan, STATS. ANN. § 60-308(b1631964).

1L1. STATS. ANN, Civil Pracuces Act Chap. 110, § 17(e) 1968),

“?Personal service on the defendent in the case of famiy desertion is thought to be
necessary to comply with due process rights of the Fourteenth Amendment as
enunciated by the L.S. Supreme Court. But see discussion in text at pp. 4135 T,
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“Plaintiff. .. [to] ... remain in the forum and obtain a money
judgment against the wandering spouse who can be located for
personal service of process. ¥ This appears merely to duplicate
the URESA remedies which were in effect® at the time of this
addition to the lllinois long arm statute.3 One of the primary
purposes of the URESA legislation is to allow the plaintiff to do
precisely that for which the lllinois statute is heralded.3! If the
statutes in Kansas and [llinois cannot more nearly attain this goal
than URESA, or if they are not a useful supplement to it, they are
a needless addition to the aiready crowded arena of civil jurisdic-
tion.

The statutes adopted in Kansas and Illinois may have had as
" -their ‘purpose-the resention -of .authority. in the respective forums
to decide the amount of alimony, separate maintenance, or sup-.
port for which the non-resident defendant is to be held respon-
sible. This is a salutary goal, but one which may not be easily
attained. Because an alimony decree is not a final order as to
support payments that have not accrued. it is to that extent not
enforceable in a foreign forum under the full faith and credit
clause of the United States Constitution.52 If the order is to be
at all enforced in the state in which the defendant does reside, it

“FEricdman, Extension of the lliinois Long Arm Statite: Divorce and Separate Mainte-
nance, 16 DEPaUL L. REv. 45, 47 {1966).
"lllir;o;ssl;';lESA became effective July 25, 1949 (Smith-Hurd Annotated Statutes Ch, 68,
-39). .
5¢The lllinois Legisiature merely may have intended 1o express dissatisfaction with the
operation of URESA when it added this provision to ch. 110. It is also possible. that
the legislature intended that 17(e) supplant the URESA legislation rather than simply
be an addition to it.
:;See BrOCKELBANK and Commissioner’s Prefatory Note, supra note 26.
Full Faith and Credit shall be given in each State to the
public Acts. Records, and judicial Proceedings of every
other State. And the Congress may by general laws pre.
scribe the Manner which such Acts. Records and Pro-
ceedings shall be proved, and the Effect thereof.
U.S. Const. art. IV, § 1. .
The full faith and credit clause will protect alimony payments presently due and
owing and not subject 10 retroactive modification by the rendering court. Furu.e
alimony payments. as well as accrued payments subject to retroactive modification.
need not be accorded full faith and credit. Sistare v. Sistare, 218 U.S. 1 (1910).
Chief Justice White. summarizing the state of the law in Sistare, noted at 16-17.
First, that, generally speaking, where a decree is ren-
dered for alimony and is made payable in future in-
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will probably be through a comity arrangement which allows the
enforcing state to exercise its discretion in deciding which orders
it will recognize. If the order entered in the wife's forum offends
the “public policy” of the foreign forum. it is likely that the
original decree will be modified by the foreign court to comply
with what it would have ordered had the action been brought
there originally. Thus. while these statutes purport to offer the
advantage that the plaintiff's forum can determine what relief the
plaintiff shall have. it is largely an empty gesture since the foreign
enforcement problems remain undiminished.

There may even be a disadvantage to the plaintiff who chooses
to use the long arm statute rather than URESA. Under the
- former, she will have to hire a private attorney. whereas under the
latter the county prosecutor is vested with responsibility for her
case.3 If a private attorney could accomplish more for the wife
under the Illinois or Kansas long arm statutes than the prosecutor
could accomplish under URESA, the gains might outweigh the
added cost of retaining the attorney. However. those statutes give
the abandoned wife no remedy beyond that provided by URESA.
Therefore, the expense of employing a private attorney is unnec-
essary. Any plaintiff. regardless of her financial condition, can
employ URESA’s reciprocal enforcement arrangements, thus
avoiding the substantial cost of private litigation.

The above discussion indicates that while a number of family
support remedies are available today. none of these remedies will
allow a deserted wife to bring an in personam action against her
husband if she does not know where he can be found for service
of process.>* She may bring an action for her support only after

staliments, the right to such instaliments becomes abso-
lute and vested upon becoming due, and is therefore
protected by the Full Faith and Credit Clause. provided
no modification of the decree has been made prior to the
maturity of the installments. . . .Second. that this general
rule. however does not obtain where. by the law of the
state in which a judgment for future alimony is rendered.
the right 10 demand and recene such future alimony is
discretionary with the court which rendered the decree.
(that is. a non-final order).
See also. Justice Frankfurter concurring in May v. Anderson. 345 U.S. 528 (1953).
and Justice Rutledge concurring in Halvey v. Halvey, 330 U'.S. 610 (1947).
SINicH. CoMmp. Laws § 680.160(a)(1968).
34The only method of obtaining support available to a wife who cannot give her husband
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her husband has been located and personally served. Because of
the layman’s usual confusion as to how to proceed in a legal
action, combined with the inability of the judicial system to re-
spond quickly in many cases. a husband who does temporarily
return home, thereby exposing himself to in personam jurisdic-
tion, can easily disappear again before any steps might be taken
against him. Therefore, under a statute providing Michigan courts
with the power to enter a binding in personam judgment against
the nomadic husband when he cannot be found for personal
service, the wife will be able to take immediate steps to enforce
the order should the husband subsequently return home or be
found ciseavhere.

Iil. Extending the Long Arm Statute

A. Proposed Amendment to the Michigan Long Arm Statute

If the plaintiff-wife could obtain an order enforceable against
her husband whenever and wherever she may find him, she could
use that order as authority for immediately levying execution
against any assets he might have5® (for example, the car that he
drove home), or for obtaining a civil arrest.5¢ or wage assign-
ment.57 Thus it will not be necessary to acquire personal jurisdic-
tion over the defendant and to litigate the issue of support prior 1o
obtaining financial redress at a moment when time is at a pre-
mium. Even if this limited situation were the only one in which

personal service of process is quasi-in-rem jurisdiction, notes 19, 20, and 21 supra.
(See GEN. CT. R. 105.8. allowing the court to exercise jts discretion in deciding what
method of service it will allow when the plamulf cannot serve the defendent in uny
other manner provided for in Rule 105.)
338ee Mich. Comp. Laws §3552.27 and £52.302. See also MicH. Comp. Laws
§ 552,152, which provides:
When any such decree or order (relating to alimony or
support) shall stipulate payments to be made to the
court, and any of such payments shall be in default. the
party prejudiced may make a motion before such count
showing by records in the clerk’s or friend of the court’s
office. or otherwise, that such default has occurred, and
the court may forthwith issue an attachment to arrest the
party in default and bring him immediately before the
court to answer for such neglect.
S6MicH. Comp, Laws § 600.6075 and Practice Commentary thereafter.
STMicH. CoMmP. Laws § 600.5301 et seq. See also MicH. Comp., LAws § §52.203 for
assignment of wages for child support.
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the proposed amendment would be useful. a worthwhile end
would be achieved by providing immediate financial relief to an
otherwise impoverished wife, and concommitantly reducing the
public welfare load. .

In addition to the preceding. however, the proposed amend-
ment will have the broader effect of at least partially eliminating
the incentive for husbands to abandon their families for the sole
purpose of avoiding their support obligations. The realization that
they will be immediately subiect to a court order if their where-
abouts are ever discovered might well significantly reduce the
number of husbands who leave home for this reason. The fact
that the proposed amendment presents no unwieldy adminis-
trative problems. in contrast to URESA actions. also argues
strongly for its adoption.58 With these considerations in mind. the
author proposes the following amendment to the Michigan long
arm statute:

MicH. Cosp. Laws § 600.70552
Section 705. The existence of any of the fol-
lowing relationships between an individual or
his agent and the state shall constitute a
sufficient basis of jurisdiction to enable the
courts of record of this state to exercise limit-
ed personal jurisdiction over such individual
and to enable such courts to render personal
Jjudgments against such individual or his rep-
resentative arising out of the act or acts
which create any of the following relation-
ships:
...(7) WITH RESPECT TO ACTIONS
FOR DIVORCE. ALIMONY. SEPA-
RATE MAINTENANCE, OR CHILD
SUPPORT, THE MAINTENANCE IN

580ne of the common complaints about URESA revealed by the Survey, supra note 37,
was that it required much puaperwork 1o carry out its provisions. often without any
satisfactory results. An action under the proposed long arm amendment would reduce
the paperwork in one major respect because it would not be a bi-state action.
Enforcemen; of any order entered under this legisiation will concededly involve
additional “paperwork.” but such “paperwork” would become necessary only when
the plaintiff was assured of her recovery rather than at the ume of the commencement
of the action when payments are only a contingency.,

3*The proposed amendment 1s printed in upper case, The existing grounds of jurisdition
under § 600.705 are listed in note |5 supry.
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THIS STATE OF A MATRIMONIAL
DOMICILE AT THE TIME OF THE
CAUSE OF ACTION AROSE.

WITH RESPECT TO THE METH-
OD OF NOTICE REQUIRED UNDER
THIS PROVISION:

A) IF THE RESIDENCE OF -THE
DEFENDANT IS KNOWN AT THE
TIME OF THE COMMENCEMENT
OF THE ACTION, OR CAN BE AS-
CERTAINED WITH REASONABLE
DILIGENCE, SERVICE OF PROCESS
"IN ACCORDANCE WIT! GENERAL
COURT RULE 105.1 SHALL BE RE-
QUIRED.°

B) IF THE RESIDENCE OF THE
DEFENDANT IS NOT KNOWN AT
THE TIME OF THE COM-
MENCEMENT OF THE ACTION,
AND CANNOT BE DISCOVERED
WITH REASONABLE DILIGENCE,
SERVICE OF PROCESS MAY BE
MADE IN ACCORDANCE WITH
GENERAL COURT RULE 105.86t BY
MAILING A SUMMONS AND A
COPY OF THE COMPLAINT TO THE
RESIDENCE OF THE DEFEND-
ANT'S PARENTS, IF LIVING, AND
BY MAILING A SUMMONS AND A
COPY OF THE COMPLAINT TO THE
RESIDENCE(S) OF THE DEFEND-
ANT'S BROTHER(S) AND SISTER(S),
IF LIVING, AND BY MAILING A

$For the text of MIcH. GEN. CT. R. 105.1, see note |1 supra.
SIMiIcH. GEN. CT. R. 105.8:

The court in which an action has been commenced may,
in its discretion, allow service of process to be made in
any other manner which is reasonabty calculated to give
him actual notice of the proceedings and an opportunity
to be heard, if an order permitting such service is entered
before service of process is made upon showing to the
court that service cannot reasonably be made in the

manuner provided under the other rules,
der the other rules,

-97-

[Vol. 3:2

See also MicH. Gen. CT1. R. 105.9, providing that service of process under Mici.
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SUMMONS AND A COPY OF THE
COMPLAINT TO THE DEFEND-
ANT'S LAST PLACE OF EMPLOY-
MENT, WHEN ASCERTAINABLE.
AND BY MAILING A SUMMONS
AND A COPY OF THE COMPLAINT
TO THE RESIDENCE OF ANY
OTHER PERSON AS ORDERED BY
THE COURT. WHEN SERVICE OF
PROCESS BY THE ABOVE METH-
ODS 1S NOT POSSIBLE. SERVICE
OF PROCESS MAY BE MADE IN
ANY OTHER MANNER REASON-
ABLY CALCULATLED IN THE OFIN-
ION OF THE COURT TO GIVE THE
DEFENDANT ACTUAL NOTICE OF
THE PROCEEDINGS AND AN OP-
PORTUNITY TO BE HEARD.

C) WHEN PROCESS IS SERVED IN
ACCORDANCE WITH SUBPARA-
GRAPH (A), THE DEFENDANT
SHALL BE LIABLE FOR ALL PAY-
MENTS DUE UNDER THE ORDER
FROM THE DATE OF ENTRY, IN-
CLUDING ARREARAGES. WHEN
PROCESS IS SERVED IN ACCOR-
DANCE WITH SUBPARAGRAPH (B),
THE DEFENDANT SHALL BE
LIABLE ONLY FOR PAYMENTS AC-
CRUING UNDER THE ORDER AF-
TER HE HAS RECEIVED ACTUAL
NOTICE OF THE ORDER OUT-
STANDING. LUMP SUM ALIMONY,
SEPARATE MAINTENANCE. OR
CHILD SUPPORT ORDERS SHAILL
NOT BE ENTERED BY THE COURT
IF NOTICE IS GIVEN SOLELY UN-
DER THE PROVISIONS OF SUB-
PARAGRAPH (B).

GEN. CT. R. 105.3 shall confer personal jurisdiction over any defendunt having any

of the contacts with the State prescribed in Micu. Coap. Laws § 600.705. For text
of § 600.705 see note 15 supra.
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Adoption of this provision would confer on Michigan courts
the power to enter a binding in personam decree against a
non-domiciliary of Michigan who cannot be found for personal
service of process and who has no property in the State vupon
which quasi-in-rem jurisdiction could be predicated.52 This would
be a significant addition to present Michigan family support re-
medies since the abandoned wife is today most often prevented
from bringing an action for support because she does not know
where her husband can be found for personal service.5® Further.
since desertion is the “‘poor man’s” divorce. the value of defend-
ant’s property subject to attachment in a support proceeding is
often insignificant: thus a quasi-in-rem action is usually unsatis-
factory. In addition 10 the advantage that the proposed amend-
ment offers over URESA by not requiring personal service of
process before a binding personal decree against defendant can be
entered, it will also allow Michigan courts to determine the
amount of payments for which the defendant shall be liable. This
latter feature will protect the spouse from prejudicial treatment by
the courts of another state.®3 Moreover, since enforcement of the
orders entered under the amended long arm statute will generally
occur when the defendant returns to his home.%s full faith and
credit problems®8 concerning the enforcement of non-final orders
will, in most cases. be avoided.

Even if the defendant is found in another state, the Michigan
order may nonetheless be enforced in that state under the full
faith and credit clause as to payments already accrued, and in
equity, under a comity arrangement. as to future payments. If the
Michigan court has entered a lump sum alimony award, the entire
amount will be enforceable under the full faith and credit clause.?

s2Fven though this provision is an amendment to the Michigan long arm statute, which
establishes jurisdiction over non-resident defendants. the efficacy of the order will not
be impaired by the fact that the defendant never in fact left Michigan, but simply
managed to avoid service of process.

&35ee note 10 supra.

“Foa& d‘i;séc;tssion of possible prejudicial treatment. see discussion in text supra at

& Although the author can offer no authority for the proposition that husbands return to the
families w hich they abandoned, the author’s conversations with attorneys and county
officials concerned with the problem of family support showed a unanimity of opinion
that this statement is valid.

#85ee text accompanying note 52 supra.

€1Subparagraph (C) of the proposed amendment. supra. expressly provides that no lump
sum awards shall be made if the defendent was given notice of the action solely under
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The authority of a court to enter a binding judgment against a
defendant not personally served with process raises significant
jurisdictional questions. Whether a court within the state has such
power depends upon whether the defendant has had certain mini-
mum contacts®® with the forum state. and has been extended
such notice®? of the action as is reasonably calculated to give him
a chance to appear and defend.?® It is submitted that the proposed
amendment to the Michigan long arm statute does clearly comply
with these jurisdictional requirements as they have been ex-
plicated by the Supreme Court of the United States.

B. Power to Hear the Case —Minimum Contacts?*

The permissible scope of state extraterritorial jurisdiction has
greatly expanded since the Supreme Court decided Pennover v.
Neff in 1877.72 Continued adherence to the Pennoyver rule that
the authority of a court is limited to the geographical boundaries
of the state in which it is situated became unrealistic as the
American economy assumed an increasingly interstate posture.?

the subsiituted service provisions of subparagraph (B). Therefore. a lump sum award
will be permitted only in thuse cases in which the defendant was personally served
with process as provided under subparagraph (A). The limitacion in subparagraph (C)
is designed to obviate any questions as to the enforceability of a lump sum award
when service of process is made in accordance with subparagraph (B) und the
defendant does not receive actual notice of the order until after its entry.
*8International Shoe v, Washington. 326 U.S. 310 {1945).
**Mullane v. Cent. Hanover Bank and Trust. 339 U.S. 306 (1950): Milliken v. Meyer 311
U.S. 457 (1940).
70
Under modern doctrine. the power of a state court 1o
enter a binding judement against one not served with
process within the state depends upon two questions:
first, whether he had had certain mimmum contacts with
the State [cites omitted}. and sccond. whether there has
been a reasonable method of notfication [cites omitted].
Gray v. Am. Standard Radiator and Standard Sanitary
Corp.. 22 111. 2d 432. 437: 176 N.E. Xd T61. 763 (196 1).
T For a general discussion of this problem see Comment. Extending “Minimum Contacts™
to Alimony: Mizner v. Mizner, 20 HasTing L.J. 361 (196R).
7265 U.S. 714 (1877).
73
As technological progress has increased the flow of com-
merce between the states, the need for jurisdiction over
non-residents has undergone u simsiar increase. At the
same time, progress in communication und transportation
has made the defense of a suit in a foreign tribunal less
burdensome. In response o these changes. the require-
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When the Court handed down its decision in International
Shoe Co. v. Washington, ™ it introduced needed flexibility into
the existing jurisdictional standard. The test established by the
court is whether the contacts that the non-resident. non-
domiciliary defendant has had with the forum are sufficient to
subject the defendant to an action in personam in that forum.™
The contacts which the absent husband has had with the state of
marital domicil clearly meet the minimum contacts requirements
set down by the Court in International Shoe and subsequent
cases. Some of the factors which the courts consider in determin-
ing if “minimum contacts™ exist in a given situation include
whether the contacts that the defendant has established with the
forum are *‘systematic and continuous™ and gave rise to the cause
of action, whether the state has a legitimate interest in the pro-
ceeding, and whether the defendant will be unnecessarily in-
convenienced by having to defend in the forum.

The contacts that the defendant spouse would normally devel-
op while living in a state with his wife and family are “‘continuous
and systematic™. This factor is of pivotal importance in determin-
ing the sufficiency of the contacts in most cases.?® Such contacts
may include employment in the forum state, payment of taxes,

ments for personal jurisdiction over non-residents have
evolved from the ricid ruie of Pennover v. Neff to a
flexible standard of International Shoe Company v. State
of Washinglon. Dhief Justice Warrea, for the maionty. in
Hanson v. Denckla. 357 U1.S. 235 at 250-51 (1958).

7326 U.S. 310 (1945).

The Court stated that:

... now that the capias ad respondum has given way to
personal service of process or other form of notice. due
process requires only that in order to subject a defendant
to a judgment in personam. if he be not present within
the territory of the forum. he have certain minimum
contacts with it such that the maintenunce of the suit
does not offend “'traditionai notions of fair play and sub-
stantial justice.” 326 U.S. at 316.

78 Presence in the state has never been doubted when the activities of the corporation
there have not only been continuous and systematic but also give rise to the liabilities
sued on...." 326 U.S. at 317. See alse Hanson v. Denchkla, 357 U.S, 2335 (195%),
Perkins v. Benguet Coal Mining Co.. 342 U.S. 437 (19352),

Not withstanding that the “minimum contacts” cases decided by the U.S. Supreme
Court have involved judgments against corporations. and not personal judgments for
alimony, the Nevada Supreme Court assumed that there is nothing nherent in the
“minimum contacts™ concept the fimits its application to corporations. Mitzner v.
Mizner 84 Nev. 268, 439 P. 2d 672 {1968).

In Mizner, the court. by a 3-2 vote, refused to set aside a partial summary

-101-



May 1970} Family Support _ 417

and utilization of the state's public facilities. Furthermore. an
action for support grows directlv out of the contacts which the
defendant has established in the forum.

It seems undeniable that the state of the matrimonial domicil
has a legitimate interest in taking reasonable steps to assure that
its citizens will not be rendered poverty stricken by the acts of the
defendant-spouse in leaving the state. One measure of this in-
terest is the amount of money spent each year for the support of
those families abandoned by the father.??

The fact that the plaintiff's other remedies may well.provide no
satisfaction also argues for adoption of this remedy, certainly
from a practical point of view.” The only consideration that
militates against this provision is ‘the possible inconvenience
caused the defendant by making him defend an action in the state
of the marital domicil which is, for him, a foreign forum.™

It would seem therefore that a defendant who has lived in a
state with his wife and family has surely established sufficient
contact with that state such that its courts can assume personal
Jjurisdiction over him in a manner consistent with the Fourteenth
Amendment,

C. The Requirement of Reasonable Notice

1. Mullane
In addition to the requirement that a non-resident defendant

judgment granted in a lower Nevada court which accorded full faith and credit to an
alimony award contained in a California interlocutory divorce decree entered upon
extraterritorial service of process.

Mr. and Mrs. Mizner lived in California as husband and wife for 18 years, after
which they separated. Mr. Mizner subsequently moved to Nevada. Fifieen months
after he had left the State. Mrs. Mizner filed suit for divorce in California. Pursuant to
CaLtr, Cope of Civ. Pro. §§ 412, 413, and 417, she was awarded an interlocutory
decree of divorce and S300 monthiy alimony. The Nevada court accorded full faith
and credit to this alimony order. It was of the opinion that the activities necessary to
the maintenance of a marnital domicil were sufficient to satisfy the minimum contacts
test and held that California did not violate the substantive due process requirements
of the Fourteenth Amendment by ordering Mr. Mizner to pay alimony to his wife.
See notes 1, 2, 3 supra. and section 1 of text.

"See text accompanying notes 1, 2, 3 supra,

"8See generally sections I and 11 of text supra, as to the practical problems which
accompany alternative remedies. This factor has been deemed important in determin-
ing whether the defendant has established minimum contacts with the state. See
MecGee v. Int’}l Life Ins. Co., 355 U.S. 220 (1937); Travelers Health Ass'n v.
Virginia, 339 U.S. 643 (1950); and see note 73 supra.

™The interests of both litigants should be balanced in this decision.
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have certain minimum contacts with the forum state, due process
also requires that the defendant be notified of the proceedings in a
manner reasonably calculated under all the circumstances to give
him a chance to appear and defend.®® If the defendant is not
personally served. the least the plaintiff is required to do is to use
that method of service most likely to apprise him of the pendency
of the action.®! : '

In 1950, the U S. Supreme Court decided Mullane v. Central
Hanover and Trust Co.,22 in which the above-stated due process
notice rule was applied. In discussing the constitutionality of
published notice, the Court suggested a flexible test aimed at
balancing the individual interests which the Fourteenth Amend-

80 An elementary and fundamental requirement of due process in any proceeding which is
to be accorded finality is notice reasonably calculated under all of the circumstances
to apprise the parties of the pendency of the action and aford them un opportunity o
present their objections.” Mullane v. Cent. Hanover Bank and Trust Co.. 339 U.S.
306, 314 (1950): See also Milliken v. Meyer. 311 U.S. 457 (1940) in which the rule
was formulated: International Shoe Co. v. Washington. 326 U.5. 310 {1945).

8iSchroeder v, City of N.Y.. 371 U.S. 208 (1962). Schrueder involved the auempted
acquisition by the City of New York of the right 10 divert water from a stream that
fRowed through Mrs. Schroeder’s land, The City had not attempted personal service
upon Mrs. Schroeder in the original action in spite of the fact that her name and
address were readily available in the public records, The Supreme Court held that
substituted service in those circumstances was unconstitutional. The Court stated
that:

The general rule that emerges from these cases is that

notice by publication is not enough with respect 10 a

person whose name and address are known or easily

ascertainable and whose legally protected interests are

directly.affected by the measures in question,
See also, Walker v, City of Hutchinson. 352 U.S, 112 (1956). This case concerned
the condemnation of Walker's land by the City of Hutchinson while Walker was out
of the state. Notice of the condemnation proceeding was given by publication in the
official city paper of Hutchinson. The Court held that the method ol service autho-
rized by the statute was not sutlicient to sutsfy the Fourieenth Amendment.

... In Mullune we pointed out many of the infirmities of

[notice by publication| and emphasized the advantuge of

some kind of personal notice to interested parties. In the

present case there seem to be no compelling or even

persuasive reasons why such direct notice cannot be

given. Appellant’s name was known to the citv and was

on the official records. Even a letter would have apprised

him that his property was about to be taken and that he

must appear if he wanted to be heurd as to its value,

82339 11.S. 306 (1950). Mullane involved the final settlement of a common trust fund, the
beneficiaries of which were not all known 10 the administrators of the trust. The
central issue was whether published notice of the final adjudication of the tnist ussets
afforded all of the beneficiaries due process as required by the Fourteenth Amend-
ment.
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ment seeks to protect with the interest of the stute in promoting
the welfare of its own citizens.83 Applving that test. the Mullune
court decided that personal notice was required as to those
known present beneficiaries with a known place of residence.
Service by publication was deemed sufficient. however. for those
beneficiaries whose addresses were unknown and those whose
interests were merely contingent.84 The Mullane test allows the
courts 1o assess all factors involved in each case and to then
determine the reasonableness of the manner of the service of
process.

2. Mullane and the Proposed Amendment

Substituted service such as was allowed in Mullane is pecu-
liarly appropriate in actions for alimony. separate maintenance.
and child support when the husband has illegally left his family
and cannot be located for personal service of process. The use
of a proper form of substituted service in such cases falls within
the scope of the due process notice requirements for a number of
reasons. First. the defendant does not have to rely solely upon
service of process to inform him that an action for alimony or
child support is being brought by his wife. Most people would
presumably acknowledge that a married man has undertaken
some obligation of support for his wife and family. Whether this is
recognized as a legal obligation rather than merely a moral obliga-
tion is immaterial. A husband's recognition of the fact that he has

¥The Court has not committed itself to any formula achieving a balance between these
interests in a particular proceeding or determining when constructive notice may be
utilized or what test it must meet, 339 U.S. at 314.

#4339 LS. at 319. Nowvithstanding that the Muflune court used broad language to sustatn
the constitutionality of published notice on the facts then before it. it should be
pointed out that alimony. separate maintenance. and support cases differ from Aful
fane in two important respects. First. in Mullane the court was concerned only with
the question of cutting off absentee defendant’s potential claims to the common trust
fund. whereas in the alimony context. subsututed service will be used in 4 proceeding
to impose affirmative obligations on the absent defendant. Second. in Mullane the
interests of the parties who were given acwal nouce of the proceeding were
sufficiently similar to the interests of those persons who were not given actual notice,
so that it was not unreasonable to assume that the interests of all the parties would be
adequately protected. To the extent that these Jifferences between Mullune and the
support cases are troublesome. it can be answered that the wife’s need for support.
coupled with the state’s interest in facilitating the proceedings. the deserting hus-
band's culpability, and the procedural safepuards afforded the defendant overcome
these distinctions.
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wrongfully abandoned that obligation affords him a certain natural
notice of the possibility that some action for support may be
brought against him.85 This presumption of natural notice is rein-
forced by the fact that absconding husbands frequently go to great
lengths to avoid being located by their wives. It would appear that
the fugitive husband is hiding, not because he is unaware of his
familial support obligation, but because he is fully aware of that
obligation and is intentionally avoiding his acknowledged financial
responsibility. This element distinguishes support actions from
those in which defendant is being sued on a contract or tort
claim.®6 In the alimony. separate maintenance, and support cases,
- notice-to the defendant is. inherent in his own conduct which alone
results in an actionable claim on behalf of the wife.

Second, the reliability of ex parte” evidence in an action for
alimony, separate maintenance, or child support further dis-
tinguishes such cases from many other legal actions. In order to
be entitled to alimony, a resident wife merely has to allege that
she is married, that her husband has deserted her without good
and sufficient cause, and that he has refused and neglected to
support her.88 In most cases, substantiation of the necessary
allegations is a matter of public record, such as marriage licenses
and welfare data. In those instances where public records cannot
attest to the validity of the wife's allegations of desertion and
need, those assertions will usually admit of accurate evaluation by
a disinterested observer. The Office of the Friend of the Court
often fills this role and contributes to an objective support order
even when ex parte evidence is all that is available.?® In many

$5For a good discussion of natural notice as it relates to due process with respect to
informal probste proceedings under the Uniform Probate Code, see Manlin and
Martens, “Informal Proceecdings Under the Uniform Probate Code: Notice and Due
Process”, 3 PROSPECTUS 39, 55-58 (1969).

25The concept of natural notice is inapplicable to many legal actions. For example. in an ex
parte tort or contract action it is impossible for the court to determine at the outset if
the plaintifT's allegations are bona fide. The action may be spurious or well-founded.
The likelihood that the claim is frivolous is substantial enough, however, that the
courts should not presume the defendant has any reason to suspect that an action is
being brought against him. It is obvious that a person cannot have natural notice of a
legal action stemming from actions which he never in fact committed. This is dis-
similar to the desertion case, in which the fact of abandonment is objectively ascertai-
nable, and the husband creates the cause of action by his conduct alone.

81Ex parte evidence is evidence introduced on behalf of one party only in a proceeding in
which the other party does not have an opportunity to present conflicting evidence.

B)icH. Comp. LAws § 552,30 (1968). :

BMicH, Comp, Laws §§ 552.251-253 (1968).
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Michigan counties. the amount of support recommended by the
Friend of the Court is determinative. notwithstanding the pleas
and demands of the husband and wife.® Thus. even though the
husband will not be present at the support hearing. his interests
ordinarily will be protected to some degree. This feature dis-
tinguishes support proceedings from those actions in which the
evidentiary facts are not objectively ascertainable, and where a
damage figure is not easily determined.

In evaluating the fundamental fairness of the notice provisions
of the proposed amendment, it must be recognized that if only
substituted service of process has been used to notify the absent
husband of the proceeding, the order will not be effective against
him until the date on which he received actual notice of its
entry.9! Thus, arrearages will not accrue during that period in
which the husband had no knowledge of the order outstanding.

Another procedural safeguard afforded the husband served
with substituted service is that he, as a matter of right under
Michigan law, may have the order reopened at any time within
one year of the date of entry of the final order.®2 If the one year
limit has expired, the defendant may nevertheless petition the
court to reopen the order for “*good cause™.93

Finally, the strong interest?4 that the State has in promoting the
welfare of its residents must be considered and balanced against
the interests of the individual defendant. In the last analysis, the
validity of any form of substituted service is to be judged accord-
ing to whether it is reasonably calculated to givc the defendant an

¥Conversation with Washtenaw County Friend of the Court.

*1See proposed amendment. supra. subparagraph (C). Proving the date on which the
defendant received actual notice of the order outstanding may present a difficulty, Of
course, if the plaintiff discovers the defendant's residence. she may send him a copy
of the order by certified mail. The returned receipt will provide adequate proof of the
date on which the defendant received a copy of the order, and. presumably. actual
notice thereof. If the defendant is given a copy of the order in another state, an
affidavit submitied by the person who delivered the copy should also suffice to
establish the date of actual netice. If the plainuff cannot prove receipt of actual notice
in cither of the above ways. she will have 10 satisfy her burden of proof at the trial if
the question is ever put in issue by her husband. When the date of actual notice is
established., the careful practitioner should ask the court to recite that date in the
order itself so that no problem concemning the effective date of the order will arise if it
is enforced out of Michigan.

2Gen. CT. R. 528.2.

RGN, CT. R. 528.3.

%4See notes 1, 2, 3 supra.

#5See text accompanying note 83 supra.
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opportunity to appear and be heard.?® It can hardly be said 1o
offend traditional notions of justice to subject a husbund who has
illegally abandoned his family to an in personam proceeding when
his wife has employed all the avenues left open by her husband o
inform him of the pendency of the action. Those obstacles which
prevent personal service of process stem solely from the illegal
actions of the husband. hence he should be estopped from using a
situation of his own making to invalidate service of process when
his wife has in good faith attempted to give him actual notice of
the suit. Natural notice, combined with substituted service in a
form designed to maximize the possibility that defendant will
receive actual notice. and the other aforementioned procedural
safeguards. insure that the proposed amcndment conforms to
Fourteenth Amendment due process requirements.

V. Conclusion

The proposed amendment to the Michigan long arm statute will
help reduce the substantial public cost presently attributable to
support of abandoned families. Its adoption would give Michigan
courts the power to enter a binding decree against a non-
domiciliary who cannot be found for personal service of process.
When the defendant can be located for service, the statute will
offer an alternative to URESA if the plaintiff thinks that URESA
would be less effective. Additionally, the statute will close the
loophole now existing when the defendant is not a domiciliary of
Michigan. has no- property in the jurisdiction, and cannot be
located for service under existing Michigan court rules or
URESA. The provision is designed to supplement, not supplant,
existing support remedies. :

The amendment gives Michigan courts authority to assume
jurisdiction over the defendant, and provides adequate notice to
him of the impending action. The concept of minimum contacts is
not new, and service of process can be made under generally
accepted court rules with which practicing Michigan attorneys are
thoroughly familiar. This latter feature, as well as the fact that the
statute does not require reliance upon a second state to litigate to
obtain a support order, facilitates administration of the provision.

*Note B0 supru.
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An order entered under the amended long arm statute will be
enforceable whenever the defendant is located. Notwithstanding
that this provision will allow entry of an order against a non-
resident defendant upon some form of substituted service. ade-
quate safeguards exist to afford him the due process notice guar-
anteed by the Fourteenth Amendment.

This provision will also serve the interests of judicial economy
in two ways. First. the court that heard the original divorce action
will not have to hear the same proofs in a second action for
alimony if the wife acquires personal jurisdiction over the defend-
ant. The court can dispose of both the issues of divorce and
alimony or support in one action. Of course. the court will have to
take subsequent action to enforce the order. Such action will be
necessary. however. only when there are immediate prospects of
obtaining financial relief for the wife and removing her from the
welfare roles. The assurance that the court will have to involve
itself a second time on/vy when some benefit will accrue to the
plaintiff and the state must override the additional judicial energy
expended.

Finally, unlike an action under URESA. only one court will be
involved in the proceeding. Thus, burdensome correspondence
and other administrative paperwork will be avoided.
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