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MICHIGAN LAW REVISION COMMISSION
Fifteenth Annual Report to the Legislature

To the Members of the Michigan Legislature:

The Law Revision Commission hereby presents its fifteenth annual
report pursuant to Section 1l4(e) of Act No. 412 of the Public Acts
of 1965,

The Commission, created by Section 12 of that Act, consists of
the chairperson and ranking minority members of the Committees on
Judiciary of the Senate and House of Representatives, the Director
of the Legislative Service Bureau, being the five ex-officio members,
and four members appointed by the Legislative Council. Terms of
appointed Commissioners are staggered. The Legislative Council
designates the Chairman of the Commission.

The ex-officio members of the Commission during 1980 were Senator
Basil W. Brown of Highland Park, Senator Donald E. Bishop of Rochester,
Representative Dennis Hertel of Detroit, Representative Richard D.
Fessler of Pontiac, and Elliott Smith, Director of the Legislative
Service Bureau. Representative Mark Clodfelter of Flint also served
as an ex—~officio member for part of the year. The appointed members
of the Commission were Tom Downs, Jason L. Honigman, David Lebenbom,
and Richard C. Van Dusen. Jason L. Honigman was Chairman and Tom Downs
was Vice Chairman of the Commission. Professor Jerold Israel of the
University of Michigan Law School served as Executive Secretary.

The Commission is charged by statute with the following duties:

1. To examine the common law and statutes of the state and current
judicial decisions for the purpose of discovering defects and anachronisms
in the law and recommending needed reform.

2. To receive and consider proposed changes in law recommended by
the American Law Institute, the National Conference of Commissioners
on Uniform State Laws, any bar association or other learned bodies.

3. To receive and consider suggestions from justices, judges, legls-
lators and other public officials, lawyers and the public generally as to
defects and anachronisms in the law.

4., To recommend, from time to time, such changes in the law as it
deems necessary in order to modify or eliminate antiquated and inequit-
able rules of law, and to bring the law of this state, civil and criminal
into harmony with modern conditions. '
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' The problems to which the Commission directs its studies are
largely identified by a study of ‘statute and case law of Michigan
and legal literature by the Commission members and Executive
Secretary. Other subjects are brought to the attention of the
Commission by various organizations and individuals, including
" members of the Legislature.

, The Commission's efforts during the past year have been devoted
primarily to three areas. First, Commission members met with
legislative committees to secure disposition of 12 proposals recom—
mended by the Commission. Meetings with legislature members also
have focused upon possible subjects for future study.

Second, the Commission examined suggested legislation proposed
by various groups involved in law revision activity. These pro-
posals included legislation advanced by the Council of State
Governments, the National Conference of Commissioners on Uniform
State Laws, and the Law Revision Commissions of various juris-
dictions within and without the United States (e.g., California,
New York, and British Columbia).

Finally, the Commission considered various problems relating to
special aspects of current Michigan law suggested by its own review
of Michigan decisions and the recommendations of others.

As in previous years, the Commission studied various proposals
that did not lead to legislative recommendations. In the case of
several Uniform or Model Acts, we found that the subjects treated
had been considered by the Michigan legislature in recent legis-
lation. Similarly, various aspects of Michigan law were examined,
but were viewed as inappropriate for legislative recommendation at
thia time. Topics in this category included punitive damages and
compensation for the use of items that are the subject of claim and
delivery actions. Five of the topics studied did lead to recom—
mendations for legislative action. These are: '

(1) Technical Amendments to the Business Corporations Act
(2) Amendment of Business Entity Exemption to Usury Laws

(3) Amendment of R.J.A. Section 308 (Court of Appeals
Jurisdiction) In Accordance with R.J.A. Section 861

(4) Amendment of Probate Code Section 767 (Interest on.
Judgments) with R.J.A. Section 6013

(5) Revised Uniform Limited Partnership Act

Recommendations and proposed statutes on the above topics accompany
this report. '



In addition to the new recommendations contained in thils report,
the Commission recommends favorable consideration of the following
recommendations of past years upon which no final action was taken
by the 80th Michigan Legislature.

(l) Construction Debt -— Former S.B. 908, before Senate Committee
on State Affairs. See Recommendations of 1976 Annual Report, page 10.

(2). Unlawful Assessmen;s —— Former H.B. 5319,Tbefore House Com- -
mittee on Judiciary. See Recommendations of 1976 Annual Report, page
44, . '

(3) Marital Agreements/Divorce Amendment -- Former S.B. 906, be-
fore Senate Committee on Judiciary. During the 1978 session, an
earlier version of this proposal, S.B. 632, passed the Senate and was
before the House Committee on Judiciary. See Recommendations of 1976
Annual Report, page 38. -

(4) Elimination of Reference to the Justice of'the Peace: Provis-
ion on the Sheriff's Service of Process —— Former H.B. 5329. This
proposal passed the House in 1980 and was before the Senate Committee

on Judiciary. See Recommendations of 1976 Annual Report, page 74.

(5) Appeals to the Tax Tribunal -- Former H.B. 5318, before the
House Committee on Judiciary. See Recommendations of 1978 Annual
Report, page 9.

(6) Commercial Mortgage Foreclosure Act ~- Former H.B. 53317,
before the House Committee on Judiciary. See Recommendations of
1978 Annual Report, page 13. .

(7) In Rem Jurisdiction by Attachment or Garnishment Before Judg-
ment -- H.B. 5316. This bill passed the House in 1980 and was before
the Senate Committee on Judiciary. See Recommendations of 1978 Annual
Report, page 22,

(8) Disclosure of Treatment as an Element of the Psychologist/
Psychiatrist-Patient Privilege -- Former H.B. 5297, before House
Committee on Mental Health. See Recommendations of 1978 Annual Report,
page 28.

(9) Elimination of wvarious Statutory References to Abolished Courts
—— Former S.B. 1233, before Senate Committee on Judiciary. See Recom-
mendations of the 1979 Annual Report, page 9.

(10) Uniform Federal Lien Registration Act -~ see Recommendations of
the 1979 Annual Report, page ?6.
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Topics on the current study agenda of the Commission are:

(1) Amendments to Article 8 ~~ Uniform Commercial Code
(2) Eliminating Statutory References to Justice of the
Peace and Other Abolished Courts
(3) Enforcement of Administrative Agency Subpoenas
(4) Revision of the Administrative Procedure Act
(5) Transfer of A Business Having Liquor Sales As A
Minor Portion of Itg Activities
(6) Product Liability, Model Acts
(7) Revised Uniform Extradition and Rendition Act
(8) Applicability of Statute of Limitations to Actions
to Recover Stolen or Lost Chattels
(9) Revisions of State Anti-Trust Laws
(10) Model Periodic Payment of Judgments Act

The Commission, continues to operate with its sole staff member, the
part-time Executive Secretary, whose offices are in the University of
Michigan Law School, Ann Arbor, Michigan 48109. The use of consultants
has made it possible to expedite a2 large volume of work and at the same
time give the Commission the advantage of expert assistance at relatively
low cost. Faculty members of the several law schools in Michigan continue
to cooperate with the Commission in accepting specific research assign-
ments.

The Legislative Service Bureau has generously assisted the Commission
in the development of its legislative program. The Director of the
Legislative Service Bureau, who acts as Secretary to the Commission, con-
tinues to handle the fiscal operations of the Commission under procedures
established by the Legislative Council.

The following Acts have been adopted to date pursuant to recommenda-

tions of the Commission and in some cases amendments thereto by the
Legislature:

1967 legislative Session

Commission

Subject Report Act No.
Powers of Appointment 1966, p. 11 224
Interstate and International

Judicial Procedures 1966, p. 25 178
Dead Man's Statute 1966, p. 29 263
Corporation Use of Assumed Names 1966, p. 36 138
Stockholder Action Without Meetings 1966, p. 41 201

Original Jurisdiction of Court of Appeals 1966, p. 43 65



1968 Legislative Session

Subject

Jury Selection
Emancipation of Minors
Guardian ad Litem
Possibilities of Reverter and Right
of Entry
Corporations as Partners
Stockholder Approval of Mortgaging Assets

1969 Legislative Session

Administrative Procedures Act
Access to Adjoining Property
Antenuptial Agreements

Notice of Tax Assessments
Anatomical Gifts

Recognition of Acknowledgments
Dead Man's Statute Amendment
Venue Act

1970 Legislative Session

Appeals from Probate Court Act

Land Contract Foreclosures

Artist-Art Dealer Relationships Act

Warranties in Sales of Art Act

Minor Students Capacity to Borrow Act

Circuit Court Commission Power of
Magistrates Act

1971 Legislative Session

Revision of Grounds for Divorce

Civil Verdicts by 5 of 6 Jurors im
Retained Municipal Courts

Amendment of Uniform Anatomical Gift Aect

1972 Legislative Session

Business Corporation Act
Summary Proceedings for Possession
of Premises
Interest on Judgments Act
Constitutional Amendment re Juries of 12

Commission
Report .

1967, p.
1967, p.
1967, p.

1966, p.
1966, p.
1966, p.

1967, p.
1968, p.
1968, p.
1968, p.
1968, p.
1968, p.
1969, p.
1968, p.

1968, p.
1967, p.
1969, p.
1969, p.
1969, p.

1969, p.

1970, p.

1970, p.
1970, p.

23
50
53

22
34
39

11
21
27
30
39
61
29
19

32
55
4
47
51

62

40
45

1970, Supp.

1970, p.
1969, p.
1969, p.

16
64
65

Act No.<

326
293
292

13
288
287

306
55
139
115
189
57
63
333

143
86
90

121

107

238

75

158
186

284

120
135
HJR IIMH



1973 Legislétive Session

. L Commission
Subject’ . C : ) ' Report ~ Act -No.
Technical Amendments to Business
. Corporation Act : 1973, p. 8 98
Execution and Levy in Proceedings '
Supplementary to Judgment 71970, p. 51 96
1974 Legislative Séssion
Venue in Civil Actions Against Non-
.- Resident Corporations ' 1971, p. 63 52
Model Choice of Forum Act 1972, p. 60 88
Extension of Personal Jurisdiction in
Domestic Relations Cases 1972, p. 53 90
Technical Amendments to the General
Corporations Act ’ 1973, p. 38 140
Technical Amendments to the Revised
Judicature Act . 1971, p. 7 297
1974 Technical Amendments to the
Business Corporation Act 1974, p. 30 303
Attachment Fees Act 1968, p. 23 306
Amendment of '"Dead Man's" Statute 1972, p. 70 305
Contribution Among Joint Tort-feasors Act 1968, p. 57 318
District Court Venue in Civil Actioms 1970, p. 42 ) 319
Elimination of Pre-judgment Garnishment 1972, p. 7 371
1975 Legislative Session
Amendment of Hit—Run Provisions to
Provide Specific Penalty 1973, p. 54 170
Uniform Child Custody Jurisdiction Act 1969, p. 22 297
Insurance Policy in Lieu of Bond Act 1972, p. 59° 290
Uniform Disposition of Community -
Property Rights At Death Act 1973, p. 50 289
Equalization of Income Rights of Husband
and Wife in Entirety Property 1974, p. 30 ‘ 288
1976 Legislative Session
Due Process in Replevin Actions 1972, p. 7 79
Qualifications of Fiducilaries 1966, p. 32 262
Revision of Revised Judicature Act
Venue Provisions 1975, p. 20 375

Durable Family Power of Attorney 1975, p. 18 376



1978 Legislative Session -

Subject

Elimination of References to Abolished Courts

Preservation of Property Act
Bureau of Criminal Identification
Charter Townships
Fourth Class Cities
Election Law Amendments
Home Rule Cities
Home Rule Village Ordinances
Village Ordinances
Public Recreation Hall Licenses
Township By-laws
Study Report on Juvenile Obscenity Law
Multiple Party Deposits
Amendment of Telephone and Messenger
Service Act Amendments
Amendments of the Plat Act
Amendments to Article 9 of the Uniform
Commercial Code

1980 Legislative Session

Condemnation Procedures Act
Technical Revision of the Code of
Criminal Procedure

Commission

Regort

1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1976, p. 74
1975, p.133
1966, p. 18

1973, p. 48
1976, p. 58

1975, Special
Supplement

1968, p. 11

1978, p. 37

" Act No.

237
538
553
539
540
191
190
189
138
103
33
53

63
367

369

87

The Commission continues to welcome suggestions for improvement of

its program and proposals.

Respectfully submitted,

Jason L. Honigman, Chairman
Tom Downs, Vice Chairman
David Lebenbom

Richard C. Van Dusen

Ex~-0fficioc Members
Sen. Basil W. Brown
Sen. Donald E. Bishop
Rep. Dennis M, Hertel

Rep. Richard D. Fessler
Elliott Smith, Secretary

Date: December 31, 1980



1980 RECOMMENDATIONS RELATING TO TECHNICAL
AMENDMENTS TO BUSINESS CORPORATION ACT

Further experience with the Business Corporation Act, Act No.
284 of the Public Acts of 1972 (M.C.L. §450.1101 et seq.), has
demonstrated a need for technical amendments té seééral séctions
thereof. Explanatibns of the proposed amendments follow each sec-
tiomn.

These proposed amendments were prepared in behalf of the Com;
mission by Proféssor Stanley Siegel, the Reporter in the prepara-
tion of the present Business Corporation Act. The proposed changes
were prepared in cooperation with the Corporation Finance and Busi-
ness Law Section of the Michigan State Bar Association and the
Michigan Department of Commerce.

Becauée of the desire of many interested parties to seek early
enactment of these amendments, the Commission agreed to submit its
Recommendations in advance of this Annual Reﬁort. The proposed bill

follows.



1980 TECHNICAL AMENDMENTS TO THE
BUSINESS CORPORATION ACT

Abill tovamend sections 123, 212, 321, 50],‘631, 711, él], 921, 9é3,
1016, 1021, 1023, 1051, 1060, and 1062 of Act No; 284 of the Public Acts
of 1972, entitled | |
"Business corporation act,"
sections 123, 911, 921, 923, 1023, 1060, and 1062 é§ amended by Act No.
32 of the Public Acts of 1978, section 212 as amended by Act No. 303 of
the Public Acts of 1974, and section 1021 as amended by Act No. 98 of
the Public Acts of 1973, being sections hs50.1123, 450.1212, 450.1321,
450.1501, 450.1631, 450.1711, 450.1911, 450.1921, 450.1923, 450.20186,
450.2021, 450.2023, 450.2051, 450.2060, and 450.2062 of the Compiled Laws
of 1970; and to add sections 708 and 1056.

THE PEQPLE OF THE STATE OF MICHIGAN ENACT:
Section 1. Sections 123, 212, 321, 501, 631, 711, 911, 921, 923,

1016, 1021, 1023, 1051, 1060, and 1062 of Act No. 284 of the Public Acts
of 1972, sections 123, 911, 921, 923, 1023, 1060, and 1062 as amended

. by Act No. 32 of the Public Acts of 1978, section 212 as amended by Act
No. 303 of the Public Acts of 1974, and section 102! as amended by Act
No. 98 of the‘Public Acts of 1973, being sections 450.1123, 450.1212,
b50.1321, 450.1501, 450.1631, 450.1711, 4so.1911, 450.1921, 450.1923,
450.2016, 450.2021, 450.2023, 450.2051, 450.2060, and 450.2062 of the
Compiled Laws of 1970, are amended and sections 708 and 1056 are added

to read as follows:

L
N
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Sec. 123. ‘( 1) Unless ofHerwiSé provided iﬁ;‘or"iﬁconsistént with,
the act under which a corporatlon is-'or has been formed, thlS act applles v
to deposit and secur:ty compannes, summer resort assocnat:ons, brsne pupelane
companies, telegraph companies, telephone companies, safety and collateral
deposit companies, canal, rlver, and harbor improvement companles, cemetery,'
burial, and cremation associations, and agrlcultural and horticultural
fair.societies. - However, the entities specified in fhis“supsection'shall
not be incorporated under this act.

(2) This act does not apply to insurance, surety, savings and loan
associations, fraternal benefit societses, railroad, brndge, and tunnel

companies, union depot companies, and banking corporations.

COMMENT: Section 123(1) is amended to add language clarifying
the fact that though certain sections of the ‘Act may be applicable
to the listed corporations, none of them may be incorporated under
the Business Corporation Act.

Sec. 212. (1) The corporate name of a corporation formed or exisiing'
under or subject to this act: ‘ |

(a) Shall not contain a word or phrase or abbreviation or derivative
sherest- OF A WORD OR PHRASE, which indicates or Implies that the corporation
is organized for a purpose other than 1 or more of the purposes permitted
by its articles of incorporation. -

{5) Shall -ﬂef—be—Qmrﬂnmme—asr-cr-eonﬁus+ng+r-s%§++er-eey- BE SUCH.

AS TO DISTINGUISH THE CORPORATé NAME UPON THE RECORDS IN THE OFFICE OF
THE ADMINISTRATOR FROM the corporate name of —= ANY OTHER domestic corpora-

tion, er—of—e— foreign corporation authorized to transact business in

this state, e~ a corporate ;ame currently reserved OR REGISTERED under

this act or a predecessor act, or a CORPORA*E name ;séumed under section

217. -1-1HrH=ﬂr-Hmrﬂnr?eeen—een9eﬁt74ef—fhe;eehef-éomesf+e—e+-4eeeﬁgn—éefp§*e-
. ‘ !I F I I I . F F » i -.]

¥
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(c) Shall not contaln a word or phrase, or an abbrevratlon or deruva-‘m

tive ehereaﬁ- OF A NORD OR PHRASE , the use of whach is prohlblted or.

i~restr|cted by any other statute of this state, unless —suel= N COMPL IANCE

~

WITH THAT restrictlon. —hee—been-eemp4+ed;#+ehvs

(2) -Hhenever- IF a Foreign corporatlon is _unable to obtain a certificate

1
of author:ty to transact busuness in thts state because its corporate -

name does not comply with the provisions of subsection (1), —= THE FORE|GN
' CORPORATJON may apply for authorlty to transact busuness |n this state

by addung to its corporate name in -eueh- THE applicatlon a word, abbrevua~
'tlon, or other dlstinctlve and distunguishlng element, or. alternatlvely,
adoptrng for’ use in“this state an assumed name otherwise avallable for

use. |If in the Judgment of the admlnistrator —sueh- THAT name would comply
with the provnsions of subsection (I), the subsection shall not be a bar

to the issuance to =—swed- THE corporatron of a certsftcate of authorlty

to transact business in this state. The certsflcate |ssued to the foreign )

corporation shall be issued in —streir THE name APPLIED FOR and the corpora— :

€

tion shall use —swei THAT name in al) ats dealungs wnth the administrator -

and in the conduct of its affairs in this state.

. .- -
- . g

COMMENT: Section 212 is amended to simplify the problems of '
acceptance of corporate names. The Section .as revised requires that
the corporate name be such as to "distinguish it upon the records in:
the office of the administrator" from any of four different categor-
ies of names currently filed under the Act: (i) domestic corporations,
(ii) foreign corporations authorized to transact business in the . _
state, (iii) corporate names currently reserved or registered under }
the Act, and (iv) names assumed under Section 217. The contemplated
distinction should, of course, be substantial more; for example,
than simply adding, deleting or changing the words company,*corpora-
tion, incorporated or limited." ‘No substantive charnge is intended - }
with respect to the right to use a name, and the Section.does not™ - Qo )
preclude action for unfair competition based on confusion of eamee.: s
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Sec. 321. (1) Subject to any provision in its articles of incorporation,
a corporation may create and issue, whether or not in connection with
- the issue and sale of its shares or bonds, rights or options entitling
the holders thereef- OF THE RIGHTS OR OPTIONS to purchase from the corpora-
tion, upon such consider;tion, terms, and conditions as may be fixed by
the board, shares of any class or series, whether authorized but unissued
shares, treasury shares, or shares to be purchased or acquired.
(2) The consideration for shares to be purchased under the rights
or options shall comply with sections 311, 313, and 315.
(3) The terms and conditions of the rights or options, including
‘the times at or within which and the prices at which they may be exercised
and any limitation upon transferability, shall be set forth or incorporated

by reference in the instruments evidencing the rights or options.

sherehetderer—

COMMENT: Section 321 is amended to delete the requirement that
the issuance of rights or options to directors, officers, or employees
be approved by a shareholder vote. The deleted requirement changed
prior Michigan practice and was based in part on now obsolete pro-
visions of the Internal Revenue Code relating to qualified stock
options. Since without requirement for stockholder approval, directors
can sell stock at such price as they deem fair and can pay such com-
pensation as they deem reasonable, there appears no good reason for
requiring stockholder approval as to issuance to employees of rights
or options to buy stock. :
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Sec. 501. The business and affairs of a corporation shall be managed
by its board, except as otherwise provided in this act or in its articles
of incorgorétion. A director SHALL BE A NATURAL PERSON OF NOT LESS THAN
18 YEARS OF AGE, BUT need not be a shareholder of the corporation unless
the articles or bylaws so require. The articles or bylaws may prescribe
ADDITIONAL qualifications for directors.

COMMENT: Section 501 is amended to add the requirement that a
director be a natural person of the age of. 18 years or older. This
language is present in a number of major corporation acts (e.g., in
New York Business Corporation Law Section 701, N.J.S.A. Section

14A:6-1):

. The language eliminates any ambiguity with respect to the in-
ability of minors or nonnatural persons to serve as directors.

Sec. 631. (1) |If the amendment is made as provided in‘—subseet+on—++9
of~ section 611(1), a certificate of amendment shall be signed by all
thelinéorporators'and filed on behalf of. the corporatian, setting forth
the amendment and cértifying that the amendment is adopted by unanimous
conseﬁt of fhe incorporators before the fir;t meeting of the board.

(2) In case of any other amendment, except as otherwise pr;vided
in this act, a certificate of amendment shall be executea and filed on
behalf of the corporation, setting forth the améndment, and certifying
that the amendment has been adbpted in accordance with fsubseee+an—+£9
ef~ section 611(2). .

(3) A CERTIFICATE OF AMENDMENT" SHALL SET FORTH THE ENTIRE ARTICLE
BE ING AMENDED, HOWEVER, [F THE ARTICLE BE{NG AMENDED iS DIVIDED INTO SEPA-
RATELY IDENTIFIED SECTIONS, THEACERTIF1CATE OF‘AMENDMENT NEED ONLY SET

FORTH THE SECTION OF THE ARTICLE BEING.AHENDED.

COMMENT: Section 631(3) is added to simplify the paperwork involved
with amending the articles of incorporation. The provision would require
that to the extent the articles of incorporation are divided into separately
identified sections, only the section being amended need be set forth in
a certificate of amendment.



~14—

SEC. 708. (1) A DOMESTIC CORPORATION MAY MERGE OR CONSOL IDATE WITH
ANOTHER CORPORATION OR CORPORATIONS BY ACTION OF ITS INCORPORATORS, IF
THE CORPORATION COMPLIES WITH ALL OF THE FOLLOWING CONDITIONS:

(A) 'HAS NOT COMMENCED BUSINESS.

(B) HAS NOT- ISSUED ANY SHARES.

(C) HAS NOT ELECTED A BbARD OF DIRECTORS.

(2) THE MERGER OR CbNSOLIDATION OF THE CORPORATION SHALL BE EFFECTED
BY THE MAJORITY OF fHE INCORPORATORS EXECUTING AND FILING A CERTIFICATE
OF MERGER OR CERTIFICATE OF CONSOLIDATION WHICH SHALL SET FORTH THE PLAN
OF MERGER OR THE PLAN OF CONSOLIDATION AND THE FOLLOWING STATEMENTS:

(A) THAT THE CORPORATION HAS NOT COMMENCED BUSINESS, HAS NOT ISSUED
ANY SHARES, AND HAS NOT ELECTED A BOARD OF DIRECTORS.

(B) THAT THE PLAN OF MERGER OR CONSOL [DATION WAS APPROVED BY A MAJORITY
OF THE INCORPORATORS.

(3) THE CERTIFICATE OF MERGER OR CONSOLIDATION SHALL BECOME EFFECTIVE
IN ACCORDANCE WITH SECTION 131.

COMMENT: Section 708. This new Section establishes authority
in the incorporator or incorporators to approve a plan of merger
where the corporation has not yet been "activated" by election o? a
board, issuance of stock or commencement of business. This Section
avolds additional paperwork where a corporation is to have only
transitory existence in order to facilitate a merger procedure,
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Sec. 711. (1) A domestic corporation owning —et—tesst~ NOT LESS

THAN 90% of the outstanding shares of each class of another domestic corpora-

tion OR CORPORATIONS may merge —swed~ THE other corporation OR CORPQRATIONS '-...

into itself, or may merge itself, or itself and‘any‘such subsidiary corpora-l‘
tion OR CORPORATIONS, into —emetmer- ANY SUCH subsidiary corporation,.

without approval of the sha;eholders of any of the corporations, except .

as provided in section‘713. The board of. the parent corporation shall

approve a plan of merger setting forth those matters required to be set

forth In a plan of merger under section 701. Approval by the board of

any such subsidiary corporation is not required.

(2) If the parent corporation owns less than 1003 of the outstanding
shares of each subéidiary corporation, —~— THE PARENT CORPORATION shall
mail to each minority shareholder of record of each subsidiary corporation,
unless waived in writing, a copy or summary of the plan of merger. The
parent corporation shall also mail to each shareholder, who under sections
761 or 762 is entitled to dissent, a statement infﬁrming the shareholder
that -he; THE SHAREHOLDER has the right to dissent and to be paid the
fair value of —his= THE shares HELD by complying with sections 763 to 77{.

(3) The grant of power to merge under this section does not preclude
the effectuation of a merger as elsewhere provided in this act.

COMMENT: Section 711 is amended to eliminate any ambiguity with
respect to the use of the short-merger provisionm. The revised section

would clarify the fact that multiple short mergers into the parent or
any subsidiary are permissible under the procedures herein.
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Sec. 911. Each domestic or foreign corporation subject to this act
I i . . et ro e
.v - . » b4 FF. . || .
«emee shall file a Eeport with the administrator before May 16 of each
year. The report, SHALL BE -4 on a form approved by the administrator,

SIGNED IN INK BY AN AUTHORIZED OFFICER OR AGENT OF THE CORPQRATION, AND

shall contain the following:

(a) Name of the corporation.

(b) Name of its resident agent and address of its registered office
in this state.

(c) State and date of incorporation, term of corporate existence,
if other than perpetual; and, if a foreign corporation, the date when
author ized to transact business in this state.

(d) Names and addresses of its president, secretary, treasurer,
and directors.

{(e) General nature and kind of business in which the corporation
is engaged.

(f) Amount of authorized capital stock and number and par ;alue

of shares of each class authorized, and the number of shares of stock

without par value authorized.
(g) Amount of capital stock subscribed.
(h) Amount of capital stock paid in.

(i) Nature and book value of the property owned and used by the
corporation listed separately as to property within and without this state.
(j) Complete and detailed statement of the assets and liabilities
of the corporation as shown by the books of the corporation, at the close

of business on December 31 or upon the date of the close of its latest

fiscal year, which, in the case of a domestic corporation shall be the
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same balance sheet as furnished to shareholders as required by section
901, —A—eorperesien MEMBERS OF A GROUP OF AFFILIATED CORPORATIONS WHICH

REGULARLY PREPARE FINANCIAL STATEMENTS ON A CONSOLIDATED BASIS MAY FILE

A CONSOLIDATED BALANCE SHEET IN PLACE OF THE STATEMENT OF ASSETS AND LIABIL- |

ITIES REQUIRED IN THIS SUBDIVISION. CORPORATIONS organized after December

31 and before May 15 of a year, and eser—foretgn—eorporstien FORE|GN
CORPORATIONS authorized to transact business after December 31 and before
May 15 of a year, shall —~fite—a—report—showingtheconditionugfuitsusiress

; - ; ; ; - bt . e
+r—sectton—3+5- NOT BE REQUIRED TO FILE A REPORT FOR THAT YEAR.

(k) Other information as the administrator reasonably requires for

other purposes under this act.

COMMENT: Section 911 is amended to permit the filing of con-
solidated financial statements by members of a group of affiliated
corporations who regularly prepare such statements., In addition,
the procedures are simplified in several respects, including
elimination of the requirement for filing a report for corporations

organized or authorized to transact business after December 31 and
before May 15 of a year.

Sec. 921. (1) |If a domestic or foreign corporation neglects or refuses
to file a report or pay a fee required by this act within the time specified,
the corporation, in addition to its liability for the fee, Is subject
to a penalty of —$25=88- $10.00 for —the—firse- EACH month or part of
a month that the corporation is delinquent, NOT TO EXCEED $50.00. -A

. ot ; — . i et ‘
. MW‘ g +
(2) The -pemetetes PENALTY prescrihed in this section shall not

apply during an extension granted pursuant to section 923.
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l . ool o e ettt

COMMENT: Section 921 is amended to reduce the penalties for
failure to report or pay a fee, and to eliminate the provision
with respect to waiver of penalties. The change will eliminate
the administrative burden of dealing with requests for waiver of

unduly large penalties.

Sec. 923. (1) The administrator for good cause shown may extend
the time for filing of a report for not more than | vear from the due
date of the filing.

(2) The administrator may report promptly to the attorney general

any failure or neglect under sections 921, 922, 931, and 932, and the
attorney general may —eemmemee— BRING an action for imposition of the
prescribed penalties. When a corporation neglects or refuses to file
its report within 96—deys—afeer the time prescribed by this act, the
administrator shall notify the corporation of that fact by mail directed
to its registered office NOT LATER THAN 90 DAYS AFTER THE DUE DATE OF
THE FILING. The administrator's certificate of mailing of the notice
is prima facie evidence in all courts and places —ef~ that —feet- THE
NOTICE WAS MAILED, and that the notice was receiv;d by the corporation.
COMMENT: Séction 923 is amended to clarify the requirement that

the administrator notify the corporation of a neglect to file within
90 days after the date of the required filing.
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Sec. 1016. (1) ~fcopy—of—the—grticterof—inecorperationend—eH
I ot et I afs R SUTO
- . . et cracived ' ’ . oo

corporationr— A certificate setting forth that the corporation is in
good standing under the laws of the jurisdic;ion of its incorporation,
executed by the official of the jurisdiction who has custody of the rgcords :
pertaining to corporations and dated not earlier than 30 days before filing
of the application, shall —etse~ be attached to the application OF A FORE | GN
CORPORATION. [If —sweh~ THE certificate Is in a foreign language, a transla-
tion —thereef— OF THE CERTIFICATE under oath of the translator shall be
attached —therete- TO THE CERTIFICATE.

(2) Upon filing of the application, accoﬁpanfed by the filing and
franchise fees prescribed by law, the administrator shall issue to the
foreign corporation.a certificate of authority to transact business in
this state. Heereupon UPON THE [SSUANCE OF A CERTIFICATE OF AUTHORITY,
the foreign corporation is authorized to transact in this state any pusfness
of the character set forth in its application. The authority continues
so long as the foreign corporation retains its authority to transact such
business in the jurisdiction of its incoréoration and its authority to
transact business in this state has not been surrendered, suspended, or

revoked.

COMMENT: Sections 1016 and 1021 are amended to simplify a filing
requirement of foreign corporations by eliminating the filing of
copies of the articles of incorporation, certificates of merger, or
certificates of similar corporate actions since these documents are
available from the state of incorporation if needed. Their filing in
Michigan is burdensome upon both the foreign corporation and the ad-
‘ministrator.
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Sec. 1021, (1) —=whem—the—areictes—cf—incorporetion—of—a—feoreign

. orimed erai S ied

fores ot 60— ; I o offeett
ket it - P

offreere—of—tie—ioriasdietion—ofi—ita—inconnonration— A FOREIGN CORPORATION
AUTHORIZED TO TRANSACT BUSINESS IN THIS STATE WHICH CHANGES ITS CORPORATE

NAME, OR ENLARGES, LIMITS OR QTHERWISE CHANGES THE BUSINESS WHICH THE
FORE[GN CORPORATION PROPOSES TO DO IN THIS STATE, OR OTHERWISE CHANGES
ITS APPLICATION FOR CERTIFICATE OF AUTHORITY TO TRANSACT BUSINESS [N THIS
STATE, SHALL FILE AN AMENDED APPLICATION WITH THE ADMINISTRATOR NOT LATER
THAN 30 DAYS AFTER THE TIME A CHANGE BECOMES EFFECTIVE. THE AMENDED APPLICA-
TION SHALL SET FORTH ALL OF THE FOLLOWING:

(A) THE NAME OF THE FOREIGN CORPORATION AS IT APPEARS ON THE RECORDS
OF THE ADMINISTRATOR AND THE JURISDICTION OF ITS [NCORPORATION.

(8) THE DATE THE FOREIGN CORPORATION WAS AUTHORIZED TO DO BUSINESS
IN THIS STATE. ‘

(C) IF THE NAME OF THE FOREIGN CORPORATION HAS BEEN CHANGED, A
STATEMENT OF THE NAME RELINQUISHED, A STATEMENT OF THE NEW NAME, AND A

STATEMENT THAT THE CHANGE OF NAME HAS BEEN EFFECTED UNDER THE LAWS OF
THE JURISDICTION OF ITS INCORPORATION AND THE DATE THE CHANGE WAS EFFECTED.
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(D) IF THE BUSINESS THE FOREIGN CORPORATION PROPOSES TO DO IN THIS
STATE IS TO BE ENLARGED, LIMITED, OR OTHERWISE CHANGED, A STATEMENT REFLECT- -
ING THE CHANGE AND A STATEMENT THAT THE FOREIGN CORPORATION IS AUTHORIZED
TO DO IN THE JURISDICTION OF (TS INCORPORATION THE BUSINESS WHICH IT PROPOSES
TO DO IN THIS STATE. = o - -
(E) SUCH ADDITIONAL INFORMATION AS THE ADMINISTRATOR MAY REQUIRE.
(2) IF A FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN
THIS STATE IS THE SURVIVOR OF A MERGER PERMITTED BY THE LAWS OF THE STATE
OR COUNTRY IN WHICH THE FOREIGN CORPORATION IS INCORPORATED, NOT LATER
THAN 30 DAYS AFTER THE MERGER BECOMES EFFECTIVE, THE FORE!GN CORPORATION
SHALL FILE A CERTIFICATE ISSUED BY THE PROPER OFFICER OF THE STATE OR
"COUNTRY OF ITS INCORPORATION ATTESTING TO THE OCCURRENCE OF THE MERGER.
|F THE MERGER HAS CHANGED THE CORPORATE NAME OF THE FOREIGN CORPORATION,
OR HAS ENLARGED, LIMITED, OR CHANGED THE BUSINESS THE FOREIGN CORPORATION
PROPOSES TO DO IN THIS STATE, OR HAS AFFECTED THE INFORMATION SET FORTH IN

THE APPLICATION, THE FORE!GN CORPORATION SHALL COMPLY WITH SUBSECTION (I).

COMMENT: See Comment under Section 1016.

Sec., 1023. A foéeign corporation which has been authorized to transact
business in this state, AND which, after its authorization, increases
the amount of its authorized capital stock attributable to this state
over the previous highest amount of its authorized capital stock attributable
to this state, shall file a supplemental statement SIGNED [N [NK BY AN
OFFICER OR AGENT OF THE CORPORATION giving a detailed account of the amount
of the increase, and shall pay an additional franchise fee on account

of the increased authorized stock as prescribed by law. The supplemental
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statement shall be filed before May 16 of each year. The administrator
for good cause shown may extend the time for filing of a supplemental

statement for not more than 1| year after the due date of the filing.

The portion of authorized capital stock of the corporation attributable
to this state shall be determined by multipiying the entire amount of

its authorized capital stock by the most recent apportionment percentage
used in the computation of the tax required by Act No. 228 of the Public
Acts of 1975, AS AﬂENDED, being sections 208.1 to 208.145 of the Michigan
Compiled Laws: “The capital stock attributable to this state shall be

determined pursuant to section 1062.

COMMENT: Section 1023 is amended to permit the signing of a
foreign corporation's supplemental statement by any duly authorized
officer or agent, thereby permitting a foreign corporation the same
freedom in the execution of supplemental statements as is permitted
domestic corporations in executing annual reports pursuant to the
amendments to Section 911.

Sec. 1051. (1) A foreign corporation transacting business in this
state without a certificate qf authority shall not maintain an action
or proceeding in any court of this state + until the corporation has
obtained a certificate of authority. An action commenced by a foreign
corporation having no certificate of authority shall not be dismissed
if a certificate of authority has been obtained before the order of dismissai.
This prohibitjon applies to:

(a) A successor in interest of the foreign corporation, except a
receiver, trustee in bankruptcy, or other repregentative of creditors
of the corporation.

(b) An assignée of the foreign corporation, except an assignee for
value who accepts an assignment without knowledge that the foreign corpora-
tion should have but has not obtained a certificate of authority in this

state.
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(2) AN ACTION OR PROCEED NG THAT HAS BEEN DISMISSED DUE TO THE ABSENCE
OF A CERTIFICATE OF AUTHORITY AS PROVIDED |N SUBSECTION (1), MAY BE RECOM-
MENCED BY THE FOREIGN CORPORATION UPON OBTA}NING A CERTIFICATE OF AUTHORITY,
(3) =2 Failure of a foreign corporation to obtain a certificate
of authority to transact business in this state does not impair the validity
of a contract or act of the corporation, and does not prevent the corporation

from defending an action or proceeding in a court of this state.

COMMENT: Section 1051 is amended to provide expressly that dis-
missal of an action brought by a foreign corporation transacting busi-
ness without a certificate of authority shall be without prejudice to
reinstitution of such action after obtaining the certificate of auth-
ority. The decision of the Michigan Supreme Court in Thomas Industries,
Inc. v, Wells, 403 Mich. 466 (1978) left open the possibility that a
trial judge could order such a dismissal with prejudice.

SEC. 1056. (1) ANY FOREIGN CORPORATION ﬂOT AUTHORIZED TO TRANSACT
BUSINESS IN THIS STATE MAY REGISTER ITS CORPORATE NAME UNDER THIS ACT,
IF PERMISSIBLE UNDER SECT!ON 212,

(2) REGISTRATION SHALL BE MADE BY FILING ALL OF THE FOLLOWING IN
THE OFFICE OF THE ADMIN{STRATOR: |

(A) AN APPLICATION FOR REGISTRATION EXECUTED ON BEHALF OF THE CORPORA-
TION, SETTING FORTH THE NAME AND THE MAILING ADDRESS OF THE CORPORAT I ON,
THE JURISDICTION OF ITS INCORPORATION, THE DATE OF ITS INCORPORATION,
A STATEMENT THAT IT IS CARRYING ON OR DOING BUSINESS, AND A BRIEF STATEMENT
OF THE BUSINESS IN WHICH IT IS ENGAGED.

(B) A CERTIFICATE DATED NOT EARLIER THAN 30 DAYS BEFORE FILING OF
THE APPLICATION, SETTING FORTH THAT THE CORPORATION IS IN GOOD STAND ING
UNDER THE LAWS OF THE JURISDICTION OF ITS INCORPORATION, EXECUTED éY THE
OFFICE OF THE JURISDICTION WHICH HAS CUSTODY OF THE RECORDS PERTAINING
TO CORPORATIONS.
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(3) UNLESS SOONER TERMINATED BY THE FILING OF A CERTIFICATE OF TERMINA-
TION, THE REGISTRATION SHALL BE EFFECTIVE UNTIL THE CLOSE OF THE CALENDAR
YEAR IN WHICH THE APPLICATION FOR REGISTRATION IS FILED. " HOMEVER, REGISTRA-
TIONS FILED . AFTER SEPTEMBER 30 OF A YEAR SHALL EXPIRE AT THE END OF THE
FOLLOWING CALENDAR YEAR. THE ADMINISTRATOR SHALL NOTIFY THE CORPORATION
OF THE INPENDING EXPIRATION NOT LATER THAN 90 DAYS BEFORE THE EXPIRATION

OF THE REGIETRATION A FOREIGN CORPORATION WHICR HAS IN EFFECT A REGISTRA-

1

TION OF ITS CORPORATE NAME MAY RENEW THE REGISTRATION FROM YEAR TO YEAR
BY FILING ANNUALLY AN APPLICATION FOR RENEUAL AND A CERTIFICATE OF GOOD

Y 7

‘JTA“DI“G AS REQUIRED FOR THE ORIGINAL REGISTRATION A RENEWAL APPLICATION
MAY BE FILED BETWEEN OCTOBER | AND DECEMBER 31 [N EACH YEAR, AND SHALL

EXTEND THE REGISTRATION FOR THE FOLLOWING CALENDAR YEAR.

1
+

COMMENT: Section 1056 is a new Section that permits a foreign
corporation not authorized to transact business in the state to
register its corporate name under the Act, provided such corporate
name is not precluded from use under Section 212. Under the pro-
visions of Section 212 as revised, the corporate name of such a
. foreign corporation would then not be available for filing under the
" Act. Comparable provisions permitting registration of the corporate
name of a foreign corporation not authorised to transact business in
the state are now in effect in a majority of United States juris-
dictions.
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Sec. 1060. (1) The fees to be paid to the admlnlstrator by or in
behalf of corporations, for the purposes speCIfled in this sectnon, shall
be as follows:

(a) Examln:ng —7—i1++ﬂgv—anﬂ—eopy+ﬂg- AND FILING articles of domestic

corporatlons $10. 00

(b) Examtnlng and Flllng —aff*e+ee—ef-eef1ﬁ4Heeiesweﬁhﬂmeefperee+en7
and—other~ papers connected with the application of a foreign corporation
for admission to do business in this state, $10.00.

(c) Examining —7—f++ngT—end—eepy+ing- AND FILING an amendment to

the articles of a domestic corporation, $10 00.

(d) Examining and filing an -mﬁam#m5Hb4xP1he-arf+eh=r1ﬁie—¥efe+gn
eorveorettom AMENDED APPLICATION FOR A CERTIFICATE OF AUTHORITY TO TRANSACT
BUSINESS IN THIS STATE, $10.00.

(e) Examining and filing a supplemental statement, $10.00.

(f) Examining ~5—fiHrgyend—ceopying- AND FILING a certificate of
merger or consolidation as provided in chapter 7, $50.00.

(g) Examining and filing a certificate of merger or consolidation
of a foreign corporation, as provided‘in section 1021, $10.00.

(h) Examining “—fiimgrand—ecopyng- AND FILING a certificate of
dissolution, $10.00.

(i) Examining and filing AN application for withdrawal and issuance

of a certificate of withdrawal of a foreign corporation, $10.00.

(j) Examining =—fitingr—and—eepyimg- AND FILING AN application
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for reservation of corporate name,- $10.00."

(k) Examining —T—F++H1;7-eﬁéieepy+ng-’AND FILING A certificate of

assumed name or certificate of termination of assumed name, $10.00.

(L) Examining —y—f+mgy—emd—ceopying- AND FILING A statement of
change of registered office or resident "agent, $5.00.

(m) Examining =—j=—f-irrgj—amd—copyime~ AND FILING restated articles
of domestic corporations, $10.00.

(n) Examining .—j—firingr—and—ecopy-tmg~ AND FILING a certificate of
abandonment, $10.00. " ‘

" (o) Examining ——f++imgT—and—eepying~ AND FILING A certificate of ‘

correction, $10.00."

(p) Examining -—y—f+-ngr—end—eopy+mg- AND FILING A certificate of

revocation of dissolution proceedings, $10.00.

(q) Examining —y—f+Hingr—end—eopy+ng- AND FILING A certificate of
renewal of corporate existence, $10.00.

(r) Filing and examination of a special report required by Taw,
§2,00. |

(S) EXAMINING AND FILING A CERTIFICATE OF REGISTRATION. OF CORPORATE
-NAME OF 5 FORE IGN CORPORATION, $50.00. _

(T) EXAMIN?NG AND FILING A CERTIFICATE OF RENEWAL OF REGISTRAT!ON
OF CORPORATE NAME OF A FOREIGN CORPORATION, $50.00.

(U) EXAMINING AND FILING A CERTIFICATE OF TERMINATION OF REGISTRATION
of CbRPORATE NAME OF A FORE IGN CORPORATION, $10.00.

(2) These fees shall be paid to the administrator at the time of
filing or when the service is rendered by the administrator. The fees
shall be in addition to the franchise fees prescribed in this act, and

shall, when collected, be paid into the treasury of the state and credited

to the general fund.
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(3) Fees paid by or on behalf of domestic and foreign regulated

investment companies as defined in sec;ion,106# shaf]_be“the,same as are
charged foreign and domestic corporations for the purposes specified in.
this section. ‘ o Ce e

(4) The fees received pursuant to section 915 shall be deposited - .

in the state treasury to the credit of the administrator to.be used by

the corporation and securities bureau in carrying out those duties required ..

by law. After the payement of the amounts appropriated by the legislature

for the necessary expenses iﬁcur;ed in the administration of this act,

the money remaining shall be credited to the general fund of the state.
(5) A minimum charge of $1.00 for each cert|ficate and 50 cents

per folio shall be paid to the administrator for cértifying a part of

a file’qr }ecord pertaining to a corporation for which provision for payment

is not set forth in subsection (Ij. .The administrator may furnish copies

of documents, reports, and papers requi?ed or pe;mitted by law to be filed

with the administrator, and shall charge for those copies pursuant to

a schedule of fees which the administrator shall adopt with the approval

of the state administrative board. Thé administrator shall retain the

revenue collected under this subsection to be used by the éorporation

and securities bureau to defray the ;osts for its copying and certifying

services.

: tion 1060 is amended to add fees for the filings per-
mitte%ogﬁEggreggg corporations because of the amendments to Secti?n
1016, 1021 and 1056. The changes also clar;fy administrative filing

and copying procedures.
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Sec. 1062. (1) A domestic corporation or cooperative association,
organized for profit, and a domestic regulated investment company, except
corporations ;rganized under Act No. 156 of the Public Acts of 1964, as
amended, being sections 489.501 to 489.920 of the Michigan Compiled Laws,

at the time of filing its articles, shall pay to the administrator, as

an organization fee and as an admis§ion fge, a sum edual to 1/2 mill upon
the dollar for each dollar of the authorized capital stock of the corporation.
The organization fee shall ngt be less than $25.00. In case of a regulated
investment company the fee shall not ex;eed $40.00. The jnitial‘admission
franchise fee of a foreign corporation f&r profit and foreign regulated
investment company applying for admission to do business ié this state
shall be $25.00, and authorized capital stock in the amount of $50,000.00
shall be considered intially attributable to this state at the time of
admission. Every corporation héretofore or hgreafter incorporated under

the laws of this state which increases it author ized c%piﬁal’stock shall.
pay a sum equal t§ 1/2 mill upon each‘doller for each increase in its
authorized capital stock. A foreign -corporation authorized to transact
business in this.state + which increases the amount of its authori?eq
capital stock attributable to this state over the previous highest amount

of authorized capital stock’attributab1e to this state, shall file a supple-
mental statement before the next May 16 diving a detailed account of the ‘
amount of the iﬁcrease, and shall pay the additional franchise fee on‘
account of the increage as provided in this section. The amount of autho-
rized capital stock attributable to this state shall be determined by
multiplying the entire amount of authorized capital stock by the apportion-
ment percentage used in the computation of the tax reqﬁired by Act No.

228 of the Public Acts of 1975, AS AMENDEDﬂV If the bﬁsiness activities

are confined solely to this étate, the éntirq amount of authorized capital
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stock shall be considered attributable to this state. A foreign corperation
required to file a supplemental statement shall pay with the filing an
additional admission franchise fee of 1/2 mill upon each dollar of increase

in the amount of authorized capital stock attributable to this state.

This increase shall be the excess of the then current amount of authorized
capital stock attributable to this state over the previous highest amount

of authorized capital stock attributable to this state. A supplemental
statement shall be filed on or before May 15, 1973, by every foreign corpora=-
tion authorized to transact business in this state on December 31, 1972.
Svery such foreign corporation shall be considered to have that amount

of its authorized capital stock initially attributable to this state which
shall be determined by applying its entire amount of authorized capital

stock by the allocation factor used in the computation of its annual privileg

®

fee. If the annual privilege fee is computed upon the entire paid-up
capital and surplus, the entire amount of authorized capital stock shall

be considered to be initially attributable to this state. A minimum autho-
rized capital sgock of $50,000.00 shall be considered to be initially
attributable to this state. The supplemental statement setting forth

this initial determination shall be without fee other than the filing

fee and shall be used as a base in connection with ascertaining future
supplemental statement filing requirements. The administrator shall be
authorized to require the corporation to furnish detailed and exact informa-
tion touching those matters before making a final determination of the
organization fee to be paid by the corporation. "Corporation' as used

in this section includes partership associations, limited, cooperative

associations, joint associations having any of the powers of corporations,
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and common law trust or trusts created byvstatutg of this or another state
or country exercising common law powers in the natgré éf‘corporatfons,)
whether domestic or Foreign; in additi&n to other corporations as ;re
referred to in this act.

(2) If the capital of a corporation is not divided into shares,
_the property of the corporation is the authorized capital stock for the

gurposes of this section. '

(3) IF A FOREIGN CORPORATION AUTHORIZED TO TRANSACT BﬁS!NESS IN
THIS STATE MERGES INTO ANY DOMESTIC CORPORATION OR CONSOL!DATES'WITH 1
OR MORE CORPORATIONS INTQ A DOMESTIC CORPORATION BY COMPLYING WITH THE
PROVISIONS OF SECTION 731, THE RESULTING DOMESTIC éORPdéAfION SHALL PAY
FRANCHISE FEES FOR ANY INCREASE IN AUTHORIZED CAPITAL STOCK OR FOR ANY
AUTHORIZED CAPITAL STOCK AS PROVIDED IN SUBSECTION (1), LESS SUCH SUMS
AS THE FOREIGN CORPORATION SO MERGING OR CONSOLIDATING HAS PREVIOUSLY

PAID TO THE STATE UNDER SUBSECT|ON (1), AS AN INITIAL OR ADDITIONAL ADMISSION
FRANCHISE FEE.

COMMENT: Section 1062 is amended by adding a provision giving
a credit for franchise fees paid by a foreign corporation that, in
effect, reincorporates in Michigan by means of merger or consolida-
tion. The intention of the amendment is to encourage the rein—
corporation of Michigan based foreign corporations in Michigan.
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RECOMMENDATION RE AMENDMENT OF BUSINESS

ENTITY EXEMPTION ACT RELATING TO USURY LAWS

The proposed bill is an amendment to Act No., 52 of the Public
Acts of 1970, M.C.L. 438.31, which is known as the Business Entity
Exemption Act to the Michigan usury laws. Except for this Act,
the general limit on interest on a loan in this state is 5%, but
if evidenced by an agreement in writing, it is 7%. There are many
statutes in this state which provide for permissible higher rates
of interest for particular types of lenders or for specific types
of transactions.

In 1970, the Business Entity Exemption Act was enacted exempt-
ing from the otherwise legal rate limitations, the "extensions of
credit to any business entity" by state banks, national banks and
insurance companies. A business entity is defined as a corporation,
trust, estate, partnership, cooperative or association. An
individual can also fit within the definition if he furnishes to the
extender of credit a sworn statement in writing specifying a business
and business purpose for which the proceeds of the extension of credit
will be used. 1In 1978, the Business Entity Exemption was amended to
‘cover extensions of credit by a finance subsidiary of a manufacturing
corporation as well as the lenders previously covered.

The Business Entity Exemption has freed business related transac-
tions from the restrictions of the legal interest rates, thereby per-
mitting businesses to obtain financing that lenders would not other-
wise provide. However, as the exemptions currently stand, two diffi-
culties persist. First, it is not available if any other statute
limiting interest rates is applicable. Thus, the 25% criminal usury
limit applies to loans to business entities as do the particular
requirements of other acts.  Second, loans made by the many types of
lenders not covered by the statute are still subject to the legal
rate limitations. As a result, a bank can make a loan to a business
‘entity at any rate below 25% interest, but anyone other than a bank,
insurance company, or finance subsidiary could only make the same loan
at 7%. Interest on Judgments has recently been raised to 12% (Act
134 P.A. 1980) ) - :

For many years in this state, corporations have been deprived of
the defense of usury with no apparent adverse results, . See M.C.L.
§450,1275. There should be no need to protect business from usurious
interest rates under today's business climate which permits interest
to reach whatever level the competitive market requires for the use
of money.
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In the proposed bill, by revising the first part of subsection
(2) to read "Notwithstanding the provisions of any other statute
of this state relating to lawful or usurious interest," the Business
Entity will no longer be subject to the restrictions created by the
maze of all the other usury statutes of this state. The Business
Entity Exemption is also broadened by eliminating the requirement
that the extension of credit be made only by a specified type of
lender. The requirement that the extension of credit be made to a
business entity is sufficient to ensure that only business loans
are covered by the Act and that consumer type loans are not affected.

As they currently stand, the usury laws of this state are a trap
for the unwary. 3Both borrowers and lenders should be able to enter
into legitimate business loans without fear that their bargaln will
be unmade if they fail to structure the transaction in the precise
way required to comply with a host of complex and confusing usury
laws. The proposed bill accomplishes this result by permitting
business loans to be made by lenders and borrowers at whatever rate
they freely agree upon.

The proposed bill follows:

BUSINESS ENTITY EXEMPTION
FROM USURY LAWS

A bill to amend section 1 of Act No..52 of the Public Acts of
1970, entitled "An Act to Exempt Loans to Business Entities From
the Provisions of the Usury Statutes," as amended by Act No. 15 of
the Public Acts of 1978, being Section 438.61 of the Compiled Laws

of 1970, as amended.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Section 1 of Act No. 52 of the Public Acts of 1970,
as amended by Act No., 15 of the Public Acts of 1978, being Section

438.61 of the Compiled Laws of 1970, is amended to read as follows:
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Sec. 1. (1) As used in this act "busipess entity" means: (a)
A corporation, trust, estate, partnership, cooperative, or associa~
tion; or (b) A natufal person who furnishes to the extender of the
credit a sworn statement in writing épecifying thé type of business
and business purpose for which the proceeds of the loan OR OBLIGATION
will be used, but the exemption provided by this act does not apply
- if the extender of credit has notice that the person signing the
sworn statement was not engaged in the business indicated.

€2) Notwithatanding the provicions ef Aet Neox 326 ef the Pubilie
hAets ef 106657 as emendeds; being seetions 438:3F e 43833 of the
Miehigan Gompiled Lawsy but subjeet to any other eppiiecable law of
thie state or of the United States whieh reguleres the zrate of
interegty it 0 lewful in comneetion with en extensien ef eredit te
a business entity by & otate or matiomned chartered bank; insuranee
eampierr or finance subgidiery of a mamufecturing eorporation for the
partiee to agree in writing o any rete of intereser

(2) NOTWITHSTANDING THE PROVISIONS OF ANY OTHER STATUTE OF THIS
STATE RELATING TO LAWFUL OR USURIOUS INTEREST, ANY RATE OR AMOUNT OF
INTEREST IS LAWFUL IF AGREED UPON IN WRITING SIGNED BY AN OBLIGOR

WHICH IS A BUSINESS ENTITY AS DEFINED IN THIS ACT.
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RECOMMENDATION RE AMENDMENT OF R.J.A. SECTION
308 (COURT OF APPEALS JURISDICTION) IN ACCORD
WITH R.J.A. SECTION 861

M.C.L. §600.308 provides that the Court of Appeals has juris-
diction on appeal from "all final judgments from the circuit
courts, courts of claims, and recorder's court, except judgments
on ordinance violations in the traffic and ordinance division of
recorder's court.”" It further provides that “"appeals from final

judgments from all other courts . . . shall be taken to the cir-
cult court."

M.C.L. §600.861, adopted in 1978, added to the appellate juris-
diction of the Court of Appeals, but did not amend §600.308.
M.C.L. §600.861 provides: )

Sec. B6l. A party to a proceeding in the probate
court may appeal the following orders as a matter of
right to the court of appeals:

(a) A final order affecting the rights or interests
of any interested person in an estate or trust.

(b) An order entered in an adoption proceeding under
chapter 10 of Act No. 288 of the Public Acts of 1930, as
amended, and appealed in accordance with section 65 of
this chapter.

(c) A final order in a condemnation case entered
under Act No. 40 of the Public Acts of 1956, as
amended, being sections 280.1 to 280.630 of the
Michigan Compiled Laws.

The Commission recommends that section 308 be amended to take
note of the additional jurisdiction vested in section 861. Section
308 as currently written not only fails to take note of section
861, but seems to be directly contrary to that provision in stating
that appeals from final judgments of "all other courts" shall be
taken to the circuit court. The orders of the probate court speci-
fied in section 861 may often constitute final judgments.

The proposed bill follows:
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COURT OF APPEALS JURISDICTION -

A bill to amend section 308 of Act No. 236 of the Public Acts
of 1961, entitled as amended "An act to revise and consolidate
the statutes relating to the organization and jurisdiction of the
courts of this state; the powers and duties of such courts, and
of the judges and other officers thereof; the forms and attributes
of civil claims and actioms; the time within which civil actions
and proceedings may be bfoﬁght in said courts; pleading evidence,
practice and procedure in eivil and criminal actions and pro-
ceedings in said courts; to provide reﬁedies and penalties for the
violation of certain provisions of this act; and to repeal all
acts and parts of acts inconsistent with, or contravening any of
the pfovisions of this act," as added by Act No. 281 of the Public
Acts of 1964 and as amended by Act No. 116 of the Public Acts of

1968, being section 600.308 of the Compiled Laws of 1970.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Section 308 of Act No. 236 of the Public Acts of
1961, as added by Act No., 28l of the Public Acts of 1964 and as
amended by Act No, 116 of the Public Acts of 1968, being section
600.308 of the Compiled Laws of 1970, is amended to read as

follows:



-36~

Sec. 308. The court of appeals has jurisdiction on appeals from:

(1) All final judgments from the circuif courts, court of claims,
and recorder's court, except judgments on ordinance violations in
the traffic and ordinance division of recorder's court. EXCEPT AS
PROVIDED IN SUBSECTION (2), appeals from final judgments from all
other courts and from convictions for ordinance violations in the
traffic and ordinance division of recorder's court shall be taken to
the circuit courts, upon which further review may be had only upon
application for leave to appeal granted by the court of appeals.

(2) THOSE ORDERS OF THE PROBATE COURT SPECIFIED IN SECTION 608.

(3) Such other judgments or interlocutory orders as the supreme

court may by rules determine.
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RECOMMENDATION RE AMENDMENT OF PROBATE CODE
SECTION 767 (INTEREST ON PROBATE CODE JUDG-
'MENTS) IN ACCORD WITH R.J.A. SECTION 6013

Section 767 of the probate code provides that interest on judg~
ments shall be calculated "at the rate of 6% per year" unless the
judgment is awarded on a elaim or counterclaim based on "a written
instrument having a higher rate of interest, in which event interest
shall be computed at the rate specified in the instrument if the
rate was legal at the time the instrument was executed," At the
time of adoption of section 767, this standard was in accord with
R.J.A. section 6013, which specifies the interest rate on all money
judgments in civil actions. 1In 1980, however, section 6013 was
amended by Public Act 134, Section 6013 now provides:

Sec. 6013. (1) Interest shall be allowed on a money
judgment recovered in a civil action, as provided in
this sectiocn.

(2) For complaints filed before June 1, 1980, in an
action involving other than a written instrument having
a rate of interest exceeding 6% per year, the interest
on the judgment shall be calculated from the date of
filing the complaint to June 1, 1980 at the rate of 6%
per year and on and after June 1, 1980 to the date of
satisfaction of the judgment at the rate of 12% per
year compounded annually.

(3) For complaints filed before June 1, 1980, in an
action involving a written instrument having a rate
of interest exceeding 67 per year, the interest on the
judgment shall be calculated from the date of filing
the complaint to the date of satisfaction of the judg-
ment at the rate specified in the instrument if the
rate was legal at the time the instrument was executed.
However, the rate after the date judgment is entered
shall not exceed the following:

(a) Seven percent per year compounded annually for any
period of time between the date judgment is entered and
the date of satisfaction of the judgment which elapses
before June 1, 1980,

(b) Thirteen percent per year compounded annually for
any period of time between the date judgment is entered
and the date of satisfaction of the judgment which
elapses after May 31, 1980.
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(4) For complaints filed on or after June 1, 1980,
interest shall be calculated from the date of filing
the complaint to the date of satisfaction of the
judgment at the rate of 12% per year compounded
annually unless the judgment is rendered on a written
instrument having a higher rate of interest. In that
case interest shall be calculated at the rate specified
in the instrument if the rate was legal at the time
the instrument was executed. The rate shall not exceed
13%Z per year compounded annually after the date judgment

- is entered. '

(5) If a bona fide written offer of settlement in a
ecivil action based on tort is made by the party against
whom the judgment is subsequently rendered and the
offer of settlement is substantially identical or sub-
stantially more favorable to the prevailing party than
the judgment, the court may order that interest shall
not be allowed beyond the date the written offer of
settlement is made. '

Since section 6013 applies to all civil actions, section 767 of
the Probate Code should be amended to incorporate the provisions of
section 6013. The proposed bill would achieve this objective by
subsituting a cross-reference to 6013 for the current description
of the applicable interest rate in section 767. This approach is
utilized so as to avoid the necessity of amending section 767 every
time a change is made in section 6013. ‘

The proposed bill follows:

INTEREST ON CLAIM OR COUNTERCLAIM
IN PROBATE COURT PROCEEDINGS

A bill to amend section 767 of Act No. 642 of the Public Acts of
1978, entitled as amended "An act to revise and consolidate the laws
relative to the probate of decedents' estates, guardianships, con-

servatorships, protective proceedings, trusts and powers of attorney;
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to prescribe penalties and liabilities, and to repeal certain acts
and parts of acts," being section 700.767 of the Compiled Laws of

1970.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Section 767 of Act No. 642 of the Public Acts of
1978, being section 700.767 of the Compiled Laws of 1970, is amended
to read as follows:

Sec. 767. Unless otherwise provided in a judgment in another

N
[t

court entered against the estate, interest shall be allowed on

any allowed claim or allowed_counterclaim in a civil action or
proceeding in the probate court. The interest shall be calculated
from the date of the filing of the claim, and in the event of a
counterclaim, from the date of its filing, at €he A rate DETERMINED
PURSUANT TO SECTION 6013 OF ACT NO. 236 OF THE PUBLIC ACTS OF 1961,
AS AMENDED, BEING SECTION 600.6013 OF THE COMPILED LAWS OF 1970.

of 6% per year unless the atlewanece of the elaim or eountereleim is
based en & written inotrument heving e higher rate of imntewesty im
whieh event intereat shell be ecomputed ot the rate speeified imn the
fnotrument if that rate was legal at the time the inetvument waes

exeeuteds
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RECOMMENDATION RE REVISED UNIFORM
LIMITED PARTNERSHIP ACT

The present statute controlling limited partnerships is based on
the Uniform Limited Partnership Act and is M.C.L. 449.201 et seq.
(the Existing Act). The National Conference of Commissioners of
Uniform State Laws adopted in August, 1976, a Revised Uniform Limited
Partnership Act (the Revised Act), with preferatory note and comments,
copy of which is attached hereto as Exhibit A. This Commission has *
employed Mr. Joel S. Adelman, who is a partner in the Detroit law firm

of Honigman Miller Schwartz and Cohn to review the Revised Act.

Mr. Adelman specializes in the field of formation and syndication
of limited partnerships and we deem him to be one of the most kﬁowledg-
able attorneys in this field. He has kept in touch with the work of the
national body in the course of the drafting of this proposal and has a
knowledge in depth of the purposes of the revision and the problems which
need resolution. Fortunately, Mr. Adelman has volunteered his services
without charge to this Commission, for which we, in behalf of the State,

express our thanks and appreciation.

Mr. Adelman informs us that he has consulted with the following per-

sons concerning the proposed bill:

1) E.C. Mackey, Director of the Corporation and
Securities Bureau of the Michigan Department
of Commerce, and members of his staff,

v Members of the Corporation, Finance and Business
’ Law Section of the State Bar of Michigan, including
members of the Unincorporated Enterprises Sub-
committee of the Corporation, Finance and Business
Law Section.
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(3) Representatives of the Attorney General's office
who are assigned to handle matters relating to
the Corporation and Securities Bureau.

Mr. Adelman prepared a proposed bill and an extensive report which
is attached hereto. His report, which we have labeled as the Reporter's
Commentary, discusses (1) the primary differences between the Revised Act
and the Existing Act, (2) the changes from the Uniform Revised Act con-
tained in the proposed bill, and (3) amendments that should be made in
related statutes upon adoption of the Revised Act. Exhibit A accompanying
this report reprints the Revised Act with official notes and comments.
Exhibit A-1 contains a marked-up copy of the Revised Act showing changes
from that Act that have been made in the proposed bill.

The proposed changes have a bearing on several other statutes which
Mr. Adelman suggests should be amended in the form shown in Exhibits B
and C. In addition he has attached hereto as Exhibit D, a copy of the
Attorney General's opinion dated November 5, 1979, concerning limitations
of voting rights of limited partners which is referred to in section I-4
of his report.

Members of the Commission have reviewed with Mr. Adelman the sub-
ject matter of the proposed bill and have suggested certain limited
changes which have been incorporated in the proposed bill, The Commis~
sion is very grateful to Mr. Adelman for the considerable time and
effort which he has expended in the preparation of the proposed bill
and his report thereon and for the excellent quality of the work pro-
duct which he has submitted to us and which we are herewith recommending

to the Legislature. The proposed Bill follows:
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MICHIGAN REVISED UNIFORM LIMITED PARINERSHIP ACT
ARTICLE 1 . - o

General Provisions

SECTION 101. [Definitions.] As used in this Act, unless
the context otherwise requires: . : o

(1) "Administrator" means the chief officer of the Michigan
Department of Commerce or his designated representative. a

(2) "Certificate of limited partnership' means the certificate re~-
ferred to in Section 201, and the certificate as amended or restated.

(3) "Contribution" means any cash, property, services
rendered, or a promissory note or other binding obligation
to contribute cash or property or to perform services, which a
partner contributes to a limited partnership in his capacity -
as a partner. . :

(4) "Event of withdrawal of a general partner' means an
event that causes a person to cease to be a general partner as
provided in Section 402. ’ e

(5) "Foreign limited partnership" means.a partnership formed
under the laws of any state other than this State and having
as partners one or more general partners and one or more limited
partners. . . ’

(6) '"General partner' means a person who has been admitted
to a limited partnership as a general partner in accordance
with the partnership agreement and named in the certificate’ ’
of limited partnership as a general partner.

(7) "Limited partner" means a person who has been admitted
to a limited partnership as a limited partner in accordance with
the partnership agreement and named in the certificate of limited
partnership as a limited partner.

(8) "Limited partnership' and "domestic limited partnership"
mean a partnership formed by 2 or more persons under the laws of
this State and having one or more general partners and one or more
limited partners.

(9) "Partner' means a limited or gemeral partner. .

(10) 'Partnership agreement” means any valid agreement, writte
or oral, of the partners as to the affairs of a limited partnership
and the conduct of its business. .

(11) "Partnership interest" means a partner's share of the profits
and losses of a limited partnership and the right to receive distri-
butions of partnership assets. )

(12) '"Person" means a natural person, partnership, limited partmner-
ship (domestic or foreign), trust, estate, association, corporation,
or any other legal entity.

(13) "State" means a state, territory, or possession of the United
States, the District of Columbia, or the Commonwealth of Puerto
Rico. » . :
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SECTION 102. [Name.] . The name of ‘cach limited partner-
ship as set forth in its certificate of limited partnership:
(l)‘qshall'contain without abbreviation the words "limited
partnership”; o co S ’
- (2) -may not contain the name of a limited partmer unless
(i) it is also the name of a general partner or the corporate

_name of a corporate general partner, or (ii) the business of the

limited partnership had been carried on under that name before
the admission of that limited partner; .

(3) may not contain any word or phrase indicating or implying

that it is organized other than for a purpose stated in its
certificate of limited partnership;

(4) shall be such as to distinguish it upon the records in the

office of the administrator from (i) the name of each other

domestic limited partnership, (ii) the name of each foreign limited

partnership authorized to transact business in this State and
the name under which each such foreign limited partnership has

registered in this State, (iii) each name currently reserved under

Section 103 or assumed. under Section 104, (iv) the name of each

domestic corporation, and- each foreign corporation authorized to

transact business in this State and (v) each corporate name
currently reserved or registered under, the business corporation

act or a predecessor act and each corporate name assumed under section

217 of the business corporation act; and

(5) may not contain the words “corporation" or "incorporated" or

any abbreviation or derivative thereof.

SECTION 103. [Reservation of Name. ]

(a) The exclusive right to the use of a name may be reserved by:
(1) any person intending to organize a limited partnership

under this Act and to adopt that name; o

(2) any domestic limited partnership or any foreign lim
partnership registered in this State which, in either case,
intends to ddopt that name; . :

(3) any foreign limited partnership intending to register’
in this State and adopt that name; and . M

(4) any person intending to organize a foreign limited
partnership and intending to have it register in this State -
and adopt that name. , - o o

(b) The reservation shall be made by-filing with the,

administrator an application, executed by the applicant, to
reserve a specified name. If the administrator finds that
the name is available for use by a domestic or foreign
limited partnership and all filing fees required by law -
have been paid, he shall reserve the name for the exclusive

-

‘use of the applicant for a period expiring at the end of. the

fourth full calendar month following the month in which the i"

~
»



21
22
23
24
25
26

-

L/

(Velie JE NN MV RFL VU S S

[o 2NV N B GRS B

44—

application was filed. The administrator, for good cause
shown, may extend the reservation for periods of not more

than 2 calendar months each. Not more than 2 extensions

shall be granted. The right to the exclusive use of a
reserved name may be transferred to any other person by

filing in the office of the administrator a notice of the
transfer, executed by the applicant for whom the name was
reserved and specifying the name and address of the transferee.

SECTION 104. [Transacting Business Under Assumed Name;
Certificate.]

(a) A domestic limited partnership may transact its busi-
ness under any assumed name or names other than its name as set
forth in its certificate of limited partnership and a foreign
limited partnership may transact its business under any assumed
name or names other than the name under which it has registered in
this State if not precluded from use by Section 102(2), (3), (4) or
(5), and the same name may be assumed by 2 or more domestic or
foreign limited partnerships participating together in any partner-—
ship or joint venture by filing with the administrator a certificate
stating the name as set forth in the certificate of limited partner-
ship, in the case of a domestic limited partnership, or under which
it has registered in this State, in the case of a foreign limited
partnership, and the assumed name under which the business is to be
transacted. Such certificate shall be effective for a period expiring
on December 31 of the fifth full calendar year following the year in
which it was filed, unless sooner terminated by the filing with the
administrator of ‘a certificate of termination of assumed name or by
the dissolution and the commencement of winding up of a domestic or
foreign limited partnership or the filing with the administrator of a
certificate of cancellation of registration of a foreign limited
partnership. It may be extended for additional consecutive periods
of 5 full calendar years each by the filing with the administrator
of similar certificates not earlier than 90 days preceding the expira-
tion of any such period. The administrator shall notify the limited
partnership of the impending expiration of the certificate of assumed
name no later than 90 days before the initial or subsequent 5-year
period will expire. This Section does not create substantive rights

‘to the use of a particular assumed name. -

(b) Each certificate filed pursuant to Section lO&(g) shall be
executed by at least one general partner.

SECTION 105. [Specified Office and Agent; Resignation of Agent.]
(a) Each limited partnership shall continuously maintain in this
State:
(1) an office, which may but need not be a place of its
business in this State, at which shall be kept the records
required by Section 106 to be maintained; and



7

10
11
i2
13
14
15
16
17
18
19
20
21
22
23
24
25

W oo~ BN

L N

(e )W N R UUI S S

[

—45-

(2) an agent for service of proccss on the limited partner-—
ship, which agent wust be an individual resident of this State,
a domestic corporation, or a foreign corporation authorized to
do business in this State.

(b) An agent for service of process on a domestic or foreign
limited partnership may resign by filing a written notice thereof
with a general partner of such domestic or foreign limited partner-
ship and with the administrator. The general partners shall
promptly appoint a successor agent and shall promptly cause the
certificate of limited partnership to be amended, in the case of a
domestic limited partnership, or a certificate pursuant to Section
905 to be filed, in the case of a foreign limited partnership,
to reflect such appointment. The appointment of the resigning agent
terminates upon the (i) appointment of a successor and the filing of
a certificate of amendment or restated-certificate of limited part-
nership, in the case of a domestic limited partnership, or a certi-
ficate pursuant to Section 905» in the case of a foreign limited
partnership, reflecting such appointment, or (ii) expiration of 30
days after receipt of the notice by the administrator, whichever
first occurs.

SECTION 106. [Records to be Kept.] Each limited partnership
shall keep at the office referred to in Section 105(a) (1) the
following: (1) a current list of the full name and last known busi-
ness or residence address of each partner, specifying separately the
general partners and limited partners and set forth in alphabetical
order within each category, (2) a copy of the certificate of limited
partnership and all certificates of amendment thereto, restated certi-
ficates of limited partnership and certificates filed pursuant to Section
104 (a), together with executed copies of any powers of attorney pursuant
to which any certificate has been executed, (3) copies of the limited
partnership's federal, state and local income tax returns and reports,
if any, for the 3 most recent years, and (4) copies of any then effective
written partnership agreements and of any financial statements of the
limited partnership for the 3 most recent years. Those records are
subject to inspection and copying by any partner or his designated
representative during ordinary business hours, at the reasonable request
and at the expense of such partner.

SECTION 107. [ﬁature of Business.] A limited partnership
may carry on any business that a partnership without limited
partners may carry on except as otherwise provided by law.

SECTION 108. - {[Business Transactions of Partner with Partner-
ship.] Except as provided in the partnership agreement, a
partner may lend money to and transact other business with
the limited partnership and, subject to other applicable law,
has the same rights and obligations with respect thereto as a
person who is mnot a partner.

SECTION 109. [Agreement to Pay Interest in Excess of Legal
Rate; Defense of Usury Prohibited.] A domestic or foreign
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limited partnership, whether or not formed at the reguest of
a lender, may by agreement in writing, and not otherwise,
agree to pay a rate of interest in excess of the lepal rate
(including, without limitation, a rate of interest in cxcess

of the rate set forth in Act No. 259 of the Public Acts
of 1968, being scctions 438.41 and 438.42 of the Michigan
Compiled Laws) and in such case the defense of usury is
prohibited.

ARTICLE 2
Formation: Certificate of Limited Partnership

SECTION 201. [Certificate of Limited Partnership.]

(a) 1In order to form a limited partnership two or more per-
sons must execute a certificate of limited partnership. The certi-
ficate shall be filed in the office of the administrator and set
forth: ‘

(1) the name of the limited partnership;

(2) the general character of its business;

(3) the address of the office and the name and address of
the agent for service of process required to be maintained by
Section 105(a);

(4) the name and the business or residence address of
each partner (specifying separately the general partners and
limited partners);

(5) the amount of cash and a description and statement
of the agreed value of the other property or services contribu-
ted by each limited partner and which each limited partner has
agreed to contribute in the future;

(6) the times at which or events on the happening of which
any additional contributions agreed to be made by each limited
partner are to be made;

(7) any power of a limited partnmer to grant the right to be-
come a limited partner to an assignee of any part of his partnership
interest, and the terms and conditions of the power;

(8) if agreed upon, the time at which or the events on the
happening of which a partner may terminate his membership in the
limited partnership and, in the case of a limited partner, the
amount of, or the method of determining, the distribution to
which he may be entitled respecting his partnership interest,
and the terms and conditions of the termination and distribution;

(9) any right of a limited partner to receive distributions
of property, including cash from the limited partnership;

(10) any right of a limited partner to receive, or of a
general partner to make to a limited partner, distributions .
which include a return of all or any part of the limited partner's
contribution; .

(11) any time at which or events upon the happening of which
the limited partnership is to be dissolved and its affairs wound
up;

(12) any right of the remaining general partners to continue
the business on the happening of an event of withdrawal of a
general partner; and

N
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(13) any other matters the partners determine to
include therein. ‘
(b) A limited partnershlp is formed on the effective date
of the certificate of limited partnership as provided in
Section 206. :

' SECTION 202. {Amendment to Certificate.]
- (a) A certificate of limited partnership is amended by -
filing a certificate of amendment thereto in the office of
the administrator. The certificate of amendment shall set forth:
(1) the name of the limited partnership;
_ (2) .the date of filing of its original certificate of
limited partnership; and
(3) the amendment or amendments to the certificate of

- limited partnership.

(b) Within 60 days-after the happening of any of the
following events, an amendment to a certificate of limited
partnership reflecting the occurrence of the event or events
shall be filed:

(1) a change in the amount or character of the contri-
bution of any limited . partner, or in any limited partner's

.obligation to make a contribution;

(2) the admission of a new bartner;

. - (3) the withdrawal of a partner; or

(4) the continuation of the business under Section’
801 after an event of withdrawal of a general partner.

(c) A general partner who becomes aware that any state-
ment in a certificate of limited partnership was false when
made or that any arrangements or other facts described have
changed, making the certificate inaccurate in any respect,
shall promptly amend the certificate, but an amendment to
show a change of address of a limited partner need be filed
only once every .12 months.

(d) A certificate of limited partnership may be amended at
any time for any other proper purpose the general partners

determine. .

(e) No person has any 11ab111ty because an amendment to a
certlficate of:limited partnership has not been filed to reflect
the occurrence of any event referred to in subsection (b) of
this Section if the amendment is filed within the 60 day
period specified in subsection (b). .

(f) The provisions of a'limited partnership's certificate of
limited partnership which are then'in effect and operative, as there-
rofore amended, may be integrated into a single instrument and at the
same time its certificate of limited partnership may also be
further amended by the execution and filing of a restated certificate
of limited partmership. An amendment effected in connection
with the.restatement and integration of gpe certificate of
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limited partnership is subject to any other provision of this
Act, not inconsistent with this subsection, which would apply

if a certificate of amendment were filed to effect such amend-
ment. A restated certificate of limited partnership shall be
specifically designated as such in the heading thereof and shall
state, either in the heading or in an introductory paragraph, the
limited partnership's present name, and, if it has been changed,
all of its former names and the date of filing of its original
certificate of limited partnership.

(g) The certificate of limited partnership is amended on the
effective date of the certificate of amendment or restated certifi-
cate of limited partnership effecting an amendment as provided in
Section 206.

" SECTION 203. [Cancellation of Certificate.]

(a) A certificate of limited partnership shall be cancelled upon
the dissolution and the commencement of winding up of the partnership
or at any other time there are no limited partners. A certificate of
cancellation shall be filed in the office of the administrator and
set forth:

(1) the name of the limited partnership;
(2) the date of filing of its original certificate of
limited partnership;
(3) the reason for filing the certificate of cancellation; and
(4) any other information the general partners filing the
certificate determine.

(b) The certificate of limited partnership is cancelled
on the effective date of the certificate of cancellation as
provided in Section 206.

SECTION 204. [Execution of Certificates.]

(a) Each certificate required by this Article to be filed in
the office of the administrator shall be executed in the following
mannery

(1) an original certificate of limited partnership must
be signed by all partners named therein;

(2) a certificate of amendment or a restated certificate
of limited partnership must be signed by at least one general
partner and by each other partner designated in the certificate
as a new partner or whose contribution is described as having
been increased; and

(3) a certificate of cancellation must be signed by at
least one general partner.

(b) Any person may sign any certificate required or per-
mitted to be filed under this Act by an attorney-in-fact.

(c) The execution of a certificate by a general partner

.constitutes an affirmation under the penalties of perjury that

the facts stated therxein are true.

SECTION 205. [Amendment or Cancellation by Judicial Act.]
If a person required by Section 204 to execute a certificate
of amendment, a restated certificate of limited partnership or
a certificate of cancellation fails or refuses to do so, any other
partner, and any assignee of a partnership interest, who is -
adversely affected by the failure or refusal, may petition the
circuit court of the county in which the office referred to in
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Section 105¢(a) (1) is located to direct the amendment,
restatement or cancellation. 1If the court finds that the
amendment, restatement or cancellation is proper and that
any person so designated has failed or refused to execute
the certificate, it shall order the administrator to record
an appropriate certificate of amendment, restated certifi-
cate of limited partnership or certificate of cancellation,
and the court may require the person who has failed or refused
to execute the certificate to pay to the petitioner the
reasonable expenses, including court costs and fees of
attorneys, incurred by him with respect to the proceedings.
The certificate of limited partnership is amended on the
effective date of the certificate of amendment or restated
certificate of limited partnership effecting an amendment,
and the certificate of limited partnership is cancelled on
the effective date of the certificate of cancellation, as
provided in Section 206.

SECTION 206. [Filing in Office of Administrator. ]

(a) A document required or permitted to be filed under this
Act shall be filed by delivering the document to the adminis-
trator together with the fees and accompanying documents required
by law. A person who executes a certificate as an attorney-in-fact,
agent or fiduciary need not exhibit evidence of his authority as a
prerequisite to filing. If the document substantially conforms to
the requirements of this Act, the administrator shall endorse upon
it the word "filed" with his official title and the dates of receipt
and of filing thereof, and shall file and index the document or a
microfilm or other reproduced copy thereof in his office. If so
requested at the time of the delivery of the document to his office,
the administrator shall include the hour of filing in his endorsement
thereon. The administrator shall prepare and return a true copy of
the document, or at his discretion the original thereof, to the person
who submitted it for filing showing the filing date thereof. The
records and files of the administrator relating to limited partner-
ships shall be open to reasonable inspection by the public. The
records or files may, at the discretion of the administrator, be
maintained either in their original form or in microfilm or other
reproduced form. The administrator may make copies of all documents
filed under this Act, or any predecessor Act, by microfilm or other
process and may destroy the originals of the documents so copied.

(b) The document is effective at the time it is endorsed unless a
subsequent effective time is set forth in the document which shall not
be later than 90 days after the date of delivery.

(¢) The administrator may, at his discretion, require that a document
required or permitted to be filed under this Act be on a form prescribed

by the administrator.

SECTION 207. [Liability for False Statement in Certificate.[
If any certificate of limited partnership, certificate of amendment,
restated certificate of limited partnership or certificate of can-
cellation contains a false statement, one who suffers loss by
reliance on the statement may recover damages for the loss from:
(1) any person who executes the certificate, or causes another
to execute it on his behalf,.and knew the statement to be false at the

time the certificate was executed; and
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(2) any general partner who thereafter knows that any arrangement
or-other fact described in the certificate has changed, making the state-—
ment inaccurate in any respect within a sufficient time before the state-—
ment was relied upon reasonably to have enabled that general partner to
cancel or amend the certificate, or to file a petition for its cancellation
or amendment under Section 205; provided, however, the provisions of this
subsection are subject in all respects to the provisions of Section 202(e).

SECTION 208. |[Notice.] The fact that a certificate of limited
partnership is on file in the office of the administrator is
notice that the partnership is a limited partnership and the
persons designated therein as limited partners are limited partners,
and is notice of the matters included therein that are specified
in Sections 201(a) (1) through {(12) or that are included therein
pursuant to any other section of this Act, but 1t is not notice
of any other fact.

SECTION 209. [Delivery of Certificates to Limited Partners.] Upon
the return by the administrator pursuant to Section 206 of a true
copy or original of a certificate of limited partnership, certifi-
cate of amendment, restated certificate of limited partnership or
certificate of cancellation, the general partners shall promptly
deliver or mail a copy of the certificate to each limited partner

SNOWUVM S WRNE OSSN WL W

—
CWOWO~NOWL&EWN -

b fd fd ot et ot ot
0O~ O U P RO

Lo ho e

r -

unless the partnership agreement provides otherwise.

) ARTICLE 3
Limited Partners

SECTION 301. [Admission of Additional Limited Partners.]
(a) After the filing of a limited partnership's original
certificate of limited partnership, a person may be admitted

as an additional limited partner:

(1) in the case of a person acquiring a partnership
interest directly from the limited partnership, upon the com-
pliance with the partnership agreement or, if the partnership

agreement does not so provide, upon the written consent
partners; and

of all

(2) in the case of an assignee of a partnership interest
of a partner who has the power, as provided in Section 704, to
grant the assignee the right to become a limited partner,

upon the exercise of that power and compliance with any
limiting the grant or exercise of the power.

conditions

(b) In each case under subsection (a), the person acquiring
the partnersihip interest becomes a limited partner only upon
amendment of the certificate of limited partnership reflecting

that fact. _

SECTION 302. [Voting.] Subject to Section 303, the partner-
ship agreement may grant to all or a specified group of the
limited partners the right to vote {(with or without the concur-

rence of the general partners, on a per capita or other basis) upon

any matter.

SECTION 303. [Liability to Third Parties.]
(a) Except as provided in subsection (d), a limited

partner
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is not liable for the obligations of a limited part-
nership unless he is also a general partner or, in
addition to the exercise of his rights and powers as

a limited partner, he takes part in the control of the
business. llowever, if the limited partmer's parti-
cipation in the control of the business is not substan-
tially the same as the exercise of the powers of a
general partner, he is liable only to persons who trans-—
act business with the limited partnership with actual
knowledge of his participation in control.

(b) A limited partner does not participate in the
control of the business within the meaning of sub-
section (a) solely by doing one or more of the
following: .

(1) being a contractor for or an agent or employee
of the limited partnership or of a gemeral partner;

(2) consulting with and advising a general partner
with respect to the business of the limited partnership;

(3) acting as surety for the limited partnership;

(4) approving or disapproving an amendment to the
partnership agreement;

(5) approving or disapproving a transaction involving

an actual or potential conflict of interest between a
general partner and the limited partnership;

(6) requesting or attending a meeting of partners; or

(7) wvoting on one or more of the following matters:

"(i) the dissolution and winding up of the limited

partnership;

(ii) the sale, exchange, lease, mortgage, pledge,
or other transfer of all or substantially all of the assets
of the limited partnership other than in the ordimary course

of its business;

(iii) the incurrence of indebtedness by the limited
partnership other than in the ordinary course of its business;

(iv) a change in the nature of the business; or
(v) the removal of a general partner.

(¢) The enumeration in subsection (b) does not mean that
the possession or exercise of any other powers by a limited
partner constitutes participation by him in the business of

the limited partnership.

(d) A limited partner who knowingly permits his name to be

used in the name of the limited partnership, except under

circumstances permitted by Section 102(2) (i), is liable to
creditors who extend credit to the limited partmnership without
actual knowledge that the limited partner is not a general

partner. -

SECTION 304. [Person Erroneously Believing Himself Limited

Partner.]
(a) Except as provided in subsection (b), a person who
makes a contribution to a business enterprise and erroneously
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but in good faith believes that he has become a
limited partner in the enterprise is not a general
partner in the enterprise and is not bound by its
obligations by reason of making the contribution,
receiving distributions from the enterprise, or
exercising any rights of a limited partner, if, on
ascertaining the mistake, he:

(1) causes an appropriate certificate of limited
partnership, certificate of amendment or restated
certificate of limited partnership to be executed and filed; or

(2) withdraws from future equity participation
in the enterprise.

(b) A person who makes a contribution of the kind
described in subsection (a) is liable as a general
partner to any third party who transacts business with
the enterprise (i) before the person withdraws and an
appropriate certificate is filed to show withdrawal,

or (ii) before an appropriate certificate is filed to

show his status as a limited partmer and, in the case
of an amendment, after expiration of the 60-day period
for filing an amendment relating to the person as a
limited partnmer under Section 202, but in either case
only if the third party actually believed in good

faith that the person was a general partner at the time
of the transaction.

SECTLON 305. [Information.] Each limited partner has
the right to:

(1) inspect and copy or have his designated represen-
tative inspect and copy any of the partnership records required
te be maintained by Section 106; and

(2) obtain from the general partners from time to time
upon reasonable demand (i) true and full information regar-
ding the state of the business and financial condition of
the limited partnership, (ii) promptly after becoming avail-
able, a copy of the limited partnership's federal, state and
local income tax returns for each year, and (iii) other in-
formation regarding the affairs of the limited partnership as
is just and reasonable.

ARTICLE 4
General Partners

SECTION 401. [Admission of Additional General Partners.] Af-
ter the filing of a limited partnership's original certificate
of limited partnership, additional general partners may be
admitted as provided in the partmnership agreement or, if the
partnership agreement does not so provide, upon the written
consent of all partners.
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SECTTION 402. [Events of Withdrawal.] Except as approved by
the specific written consent of all partners at the time, a
person ccases to be a general partner of a limited partnership
upon the happening of any of the following events:

(1) the general partner withdraws from the limited part-
nership as provided in Section 602;

(2) the general partner is removed as a general partner
in accordance with the partnership agreement;

(3) wunless otherwise provided in the certificate of limi-
ted partnership, the general partner: (i) makes an assignment
for the benefit of creditors; (ii) files a voluntary petition
in bankruptey; (iii) is adjudicated a bankrupt or insolvent;
(iv) files a petition or answer seeking for himself any re-
organization, arrangement, composition, readjustment, liquid-
ation, dissolution or similar relief under any statute, law or
regulation; (v) files an answer or other pleading admitting
or failing to contest the material allegations of a petition
filed against him in any proceeding of this nature; or (vi)
seeks, consents to, or acquiesces in the appointment of a
trustee, receiver, or liquidator of the general partner or of
all or any substantial part of his properties;

(4) wunless otherwise provided in the certificate of limit-

ed partnership, 120 days after the commencement of any proceeding

against the general partner seeking reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar
relief under any statute, law, or regulation, the proceeding has
not been dismissed, or if within 90 days after the appointment
without his consent or acquiescence of a trustee, receiver, or
liquidator of the general partner or of all or any substantial
part of his properties, the appointment is not vacated or stayed
or within 90 days after the expiration of any such stay, the
appointment is not vacated;

(5) in the case of a general partner who is a matural
person,

(i) his death; or

(ii) the entry of an order by a court of competent jurisdiction
adjudicating him to be legally incapacitated or unable or incompetent to

manage his person or his estate;

(6) in the case of a general partner who is acting as a
general partner by virtue of being a trustee of a trust, the
termination of the trust (but not merely the substitution of a
new trustee);

(7) in the case of a general partner that is a separate
partnership, the dissolution and commencement of winding up of
the separate partnership;

(8) in the case of a general partner that is a corpora-
tion, the dissolution of the corporation or the revocation of
its charter;

(9) 1in the case of an estate, the distribution by the
fiduciary of the estate's entire interest in the partnership;

(10) in the case of a general partner that is anv other
legal entity, the cessation of the legal existence of the legal
entity; or
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(11). any event specified in the partnership agreement as
resulting in a person ceasing to be a general partner.

. SECTION 403. [General Powers and Liabilities.] Except as
provided in this Act or in the partnershlp agreement, a general
partner of a limited partnership has the rights and powers and
is subject to the restrictions and liabilities of a partner
in a partnership without limited partners.

SECTION 404. [Contributions by General Partner.] -A general

"~ partner of a limited partnership may make contributions to the

partnership and share in the profits and losses of, and in
distributions from, the limited partnership as a general part-
ner. A general partner also may make contributions to and
share in profits, losses, and distributions as a limited

' partner. A person who is both a general partner and a limited

partner has the rights and powers, and 1s subject to the
restrictions and liabilities, of a general partner and,

_except as provided in the partnership agreement, also has the

powers, and is subject to the restrictions, of a limited part-
ner to the extent of his participation in the partnership as a
limited partner.

SECTION 405. [Voting.] The partnership agreement may grant
to all or certain identified general partners the right to vote
(on a per capita or any other basis), separately or with all or
any class of the limited partners, on any matter.

ARTICLE 5
Finance

SECTION 501. [Form of Contribution.] The contribution of
a partner may be in cash, property, or services rendered, or
a promissory note or other obligation to contribute cash or
property or to perform services.

SECTION 502. ([Liability for Contribution.]

(a) Except as provided in the certificate of limited part-
nership, a limited partner is obligated to the limited part—
nership to perform any promise to contribute cash or property
or to perform services, even if he is unable to perform because
of death, disability or any other reason. If a limited partner
does not make the required contribution of property or services,
he is obligated at the option of the limited partnership to con-
tribute cash equal to that portion of the value (as stated in
the certificate of limited partnership) of the stated contribu-
tion that has not been made, in addition to any other rights that
the limited partnership may have against such limited partner
under the partnership agreement or applicable law.

(b) ~ Unless otherwise provided in the partnership agreement,
the obligation of a limited partner to make a contribution or
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return money or other property paid or distributed in vio-
lation of this Act may be compromised only by consent of

all the partners. Notwithstanding the compromise, a creditor
of a limited partnership who extends credit, or whose claim’
arises, after the filing of the certificate of limited part-
nership or an amendment thereto which, in either case,
reflects the obligation, and before the amendment or cancel-
lation thereof to reflect the compromise, may enforce the
original obligation.

(e) The obligation of a general partner to the limited
partnership to contribute cash or property or perform services
shall be as provided in the partnership agreement.

\

SECTION 503. [Sharing of Profits and Losses.] The profits
and losses of a limited partnership shall be allocated among
the partners, and among classes of partners, in the manner
provided in the partnership agreement. If the partnership
agreement does not so provide, profits and losses shall be
allocated on the basis of the value of the contributions made
by each partner to the extent they have been received by the
partnership and have not been returned. For purposes of this
Section, the value of the contributions made by each limited
partner shall be as stated in the certificate of limited part-
nership, and the value of the contributions made by each
general partner shall be as stated in the partnership agree-
ment, and if the partnership agreement does not so state, the
value of the contributions made by each general partner shall
be as stated in the books and records of the partnership or
determined by any other reasonable method.

SECTION 504. ([Sharing of Distributions.] Distributions of
cash or other assets of a limited partnership shall be
allocated among the partners, and among classes of partners,
in the manner provided in the partnership agreement. If the
partnership agreement does not so provide, distributionms
shall be made on the basis of the value of the contributions
made by each partner to the extent they have been received by
the partnership and have not been returned. For purposes of
this Section, the value of the contributions made by each
limited partner shall be as stated in the certificate of
limited partnership, and the value of the contributions made
by each general partner shall be as stated in the partnership
agreement, and if the partnership agreement does not so state,
the value of the contributions made by each general partner
shall be as stated in the books and records of the partnership
or determined by any other reasonable method.
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ARTICLE 6
Distributions and Withdrawal

SECTION 601. [Interim Distributions.] Except as provided
in this Article, a partner is entitled to receive distri-
butions from a limited partnership before his withdrawal
from the limited partnership and before the dissolution and
winding up thereof:

(1) to the extent and at the times or upon the happen-
ing of the events specified in the partnership agreement; and

(2) if any distribution to a limited partner constitutes
a return of any part of his contribution under Section 608(c),
to the extent and at the times or upon the happening of the
events specified in the certificate of limited partnership.

SECTION 602. [Withdrawal of General Partner.] A general
partner may withdraw from a limited partnership at any time
by giving written notice to the other partners, but if the
withdrawal violates the partnership agreement, the limited
partnership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset the
damages against the amount otherwise distributable to him.

SECTION 603. [Withdrawal of Limited Partner.] A limited
partner may withdraw from a limited partnership at the time
or upon the happening of events specified in the certificate
of limited partnership (but not before) and in accordance with
the partnership agreement. If the certificate does not specify
the time or the events upon the happening of which a limited
partner may withdraw but does specify a definite time for the
dissolution and winding up of the limited partnership, a limited
partner may not withdraw prior to the dissolution and winding up
of the limited partnership. If the certificate does not specify
the time or the events upon the happening of which a limited
partner may withdraw or a definite time for the dissolution and
winding up of the limited partnership, a limited partner may
withdraw upon not less than 6 months' prior written notice to
each general partner at his address on the books of the limited
partnership at its office in this State.

SECTION 604. [Distribution Upon Withdrawal.] Except as
provided in this Article, upon withdrawal any withdrawing
partner is entitled to receive any distribution to which he
is entitled under the partnership agreement and, if not
otherwise provided in the agreement, he is entitled to
receive, within a reasonable time after withdrawal, the
fair value of his interest in the limited partnership as of
the date of withdrawal based upon his right to share in
distributions from the limited partnership.
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SECTION 605. [Distribution in Kind.] Except as provided
in the certificate of limited partnership, a limited partner,
and except as provided in the partnership agreement, a general
partner, regardless of the nature of his contribution, has no
right to demand and receive any distribution from a limited
partnership in any form other than cash. Except as provided
in the partnership agreement, a partner may not be compelled
to accept a distribution of any asset in kind from a limited
partnership to the extent that the percentage of the asset
distributed to him exceeds a percentage of that asset which
is equal to the percentage in which he shares in distributions
from the limited partnership.

SECTION 606. [Right to Distribution.] At the time a partner
becomes entitled to receive a distribution, he has the status of,
and is entitled to all remedies available to, a creditor of the
limited partnership with respect to the distribution.

SECTION 607. [Limitations on Distribution.] A partner
may not receive a distribution from a limited partnership to the

extent that, after giving effect to the distribution, all 1iabili-
ties of the limited partnership, other than liabilities to partners
on account of their partnership interests, exceed the fair value of

(=R R T N

WSO S~ WN

the partnership assets.

SECTION 608. [Liability Upon Return of Contribution. ]

(a) If a limited partner has received the return of any part
of his contribution without violation of the partnership agree-
ment or this Act, he is liable to the limited partnership for a
period of one year thereafter for the amount of the returned
contribution, but only to the extent necessary to discharge the
limited partnership's liabilities to creditors who extended
credit to the linmited partnership during the period the contri-
bution was held by the partnership.

(b) If a limited partner has received the return of any part
of his contribution in violation of the partnership agreement
or this Act, he is-liable to the limited partnership for a
period of 6 years thereafter for the amount of the contribution
wrongfully returned. .

(c) A limited partner receives a return of his contribution
to the extent that a distribution to him reduces his share of
the fair value of the net assets of the limited partnership
below the value (as set forth in the certificate of limited
partnership) of his contribution which has not been distributed
to him.
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" ARTICLE 7
+ Assignment of Parpnership Tgtercsts
SECTION 701. [Natpéé of Partnership Inﬁerest.]‘ A.paftngp—_-

ship interest is personal property.

SECTION 702. [Aséignment of Partnership Interest.] Eicept

‘as provided in the partnership agreement, a partnership interest

is assignable in whdle or in part.. An assignment of a partner-
ship interest does not dissolve a limited partnership or entitle’
the assignee to become or to exercise any rights of a partner.

An assignment entitles the assignee to receive, to the extent
assigned, only the distribution to which the assignor would be
entitled.

SECTION 703. [Rights of Creditor.] On application to a court
of competent jurisdiction by any judgment creditor of a partner,
the court may charge the partnership interest of the partmer with
payment of the unsatisfied amount of the judgment with interest.

To the extent so charged, the judgment creditor has only the rights

of an assignee of the partnership interest. This Act does not
deprive any partner of the benefit of any exemption laws appllcable
to his partnership 1nterest. .
SECTION 704. [Right oqussignee to Become Limited Partmer.] _
(a) An assignee of a partnership interest, including an .
assignee of a general partner, may become a limited partner
if and ‘to the extent that (1) the assignor gives the assignee -
that right in accordance with authority described in the certi-
ficate of limited partnership, or (2) all other partners consent.
(b) An assignee who has become a limited partner has, to the -
extent assigned, the rights and powers, and is subject to the
restrictions and liabilities, of a limited partner under the
partnership agreement and this Act. An assignee who becomes
a limited partner also is liable for the obligations of his
assignor to make and’ return contributions as provided in ,
Article 6. However, the assignee is not obligated for liabili- .
ties unknown to the assignee at the time he became a limited
partner and which could not be ascertained from the certifi-
cate of limited partnershlp
(¢) 1If an assignee of a partnershlp interest becomes a
limited partmer, the assignor is not released from his 113b111ty~
to the limited partnmership under Sections 207 and 502.

'SECTION 705. [Power of Estate of Deceased or Incompetent
Partner. ] If a partner who is an 1nd1v1dual dies or a court

v
1
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of competent jurisdiction adjudges him to he'unablé‘

to manage his property, or incompetent to manage- his
person or his property, the partner's personal re- o
presentative, executor, administrator, guardian,- con- )
servator, or other legal representative may exercise all

. the partner's rights for the purpose ‘of settling hisf

estate or administering his property, includiﬁg_aﬁy power nd
the partner had to give an assignee the right to become -

a limited partner. If a partner is a corpérétion, trust,

‘or other entity and is dissolved. or términdted, the powers

of ﬁhap partner may be exercised by its legal representative

Or successor.’ ‘
o . ARTICLE 8
Diésolution,

SECTION 801l. [Nonjudicial Dissolution.] A limited part-
nership is dissolved and its affairs shall be wound up upon
the happening of the first to occur of the following:

(1) at the.time or upon the happening of events
specified in the certificate of limited partnership;
’ (2) written consent of all partners; :
"(3) an event of withdrawal of a general partner unless

~at the time there is at least one other general partner and

the certificate of limited partnership permits the business
of the limited partnership to be carried on by the remaining
general partner and that partner does 50, but the limited
partnership is not dissolved and is not required to be wound
up by reason of any event of withdrawal, if, within 90 days
after the withdrawal, all remaining partners agree in writing
to continue the business of the limited partnership and to the
appointment of one or more additional general partners if neces-
sary or desired; or

(4)- entry of a decree of judicial dissolution under
Section 802 or 803. : '

SECTION 802. [Judicial‘Dissolution.] On application by
or for a partner the circuit court of the county in which
the office referred to in Section 105(a) (1) is located may
decree dissolution of a limited partnership when it is.
established that the acts of the general partmners, or those
of the general partners in control of the limited partner— )
ship, are illegal, fraudulent or willfully unfair and .
oppressive to the limited partnership or to such partner. e
On application by or for a partner to dissolve.a limited'part—-
nership on a ground enumerated in this Section, the cohrt, upon
establishment of such ground may make such”order or grant
such relief, other than diésolution, as it deems appropriate.
A copy of a judicial order of dissolution shall be forwarded :
Promptly to the administrator by the person designated by the'
court. .

SECTION 803. [Action by attorney general for dissolution,] "‘
(a) The attorney general may 'bring an action in the c¢ircuit’
court of the county in which the office referred to in Section ..

105(a) (1) is located for dissolution of a_limited.parfdérship o o
upon the ground that the limited.partne;ship has edmmit;eq:__.'“‘gﬁf

any of the following acts: LT T R
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7 (1) procured its organization through fraud;

8 (2) repeatedly and wilfully exceeded the

9 authority conferred upon it by law; or

10 (3) repeatedly and wilfully conducted its business in

11 an unlawful manner. .
12 (b) The enumeration in this Section of grounds for dissolu-

13 tion does not exclude any other statutory or common law action
14 by the attorney general for dissolution of a limited partnership.

SECTION 804. [Winding Up.] Except as provided in the part-
nership agreement, the general partners who have not wrongfully
dissolved a limited partmership or, if none, the limited partners
may wind up the limited partnership's affairs; but the circuit
court of the county in which the office referred to in Section
105(a) (1) is -located may wind up the limited partnership's affairs
upon application of, and good cause shown by, any partner, his
légal representative, or assignee.

O~ OV LB W N

SECTION 805. |[Distribution of Assets.] Upon the winding up of
a limited partnership, the assets shall be distributed as follows:

(1) to creditors, imcluding partners who are creditors, to
the extent permitted by law, in satisfaction of liabilities of the
limited partnership other than liabilities for distributioms to
partners under Section 601 or 604; '

(2) except as provided in the partnership agreement, to part-
ners and former partners in satisfaction of liabilities for distri-
butions under Section 601 or 604; and
10 (3) except as provided in the partnership agreement, to part-
11 ners, first for the return of their contributions and secondly
12 respecting their partnership interests, in the proportions in which
13 the partners share in distributions. :

ARTICLE 9

oo~ SN

Foreign Limited Partnerships

SECTION 901. [Law Governing.] Subject to the Constitution of
this State, (1) the laws of the state under which a foreign limi-
ted partnership is organized govern its organization and internal
affairs and the liability of its limited partners, and (2) a foreign
limited partnership may not be denied registration by reason of any

- difference between those laws and the laws of this State.

"

oy U bW N

SECTION 902. [Registration.] Before transacting business in this
State, a foreign limited partnership shall register with the adminis-
trator. In order to register, a foreign limited partnership shall
submit to the administrator an application for regis-
tration as a foreign limited partnership, signed and sworn to by a
general partner and setting forth: -

(1) the name of the foreign limited partnership and. if
different, the name under which it proposes to register and
transact business in this State;
10 (2) the state and date of its formation, and the names and addresses of
11 .. the governmental departments, agencies or authorities in such state with
12  which its certificate of limited partnership is currently on file and from
13 which copies may be obtained;

[Volie RN NN U, I BN UV o B
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(3) the general character of the business it proposes
to transact in this State;

(4) the name and address of any agent for service of
process on the foreign limited partnership whom the foreign
limited partnership elects to appoint; the agent must be an
individual resident of this State,. a domestic corporation, or
a foreign corporation having a place of business in, and
authorized to do business in, this State;

(5) a statement that the administrator is appointed
the agent of the foreign limited partnership for service of
process if no agent has been appointed under paragraph (4
or, if appointed, the agent has resigned or the agent's
authority has been revoked or if the agent cannot be found
or served with the exercise of reasonable diligence, and the
name and business or residence address of a general partner to
whom the administrator is to send copies of any process served

. on the administrator;

(6) the address of the office required to be maintained
in the state of its organization by the laws of that state or,
if not so required, of the principal office of the foreign
limited partnership; and

(7) 1if the certificate of limited partnership filed in
the foreign limited partnership's state of organization is
not required to include the names and business or residence

addresses of the partners, a list of the names and addresses.

SECTION 903. [Issuance of Registration.]

(a) If the administrator finds that an application for
registration conforms to law and all requisite fees have
been paid, he shall file in his office the application and
issue a certificate of registration to transact business
in this State. :

" (b) The certificate of registration, together with a true
copy of the application or the original thereof, shall be
returned to the person who filed the application or his
representative.

SECTION 904. [Name.] A foreign limited partmership may register
with the administrator under any name (whether or not it is the name
under which it is registered in its state of organization) that in-
cludes without abbreviation the words "limited partnership" and that
could be registered by a domestic limited partnership formed under

this Act.

SECTION 905. [Changes and Amendments. ]
If any statement in the application for registration of a foreign
limited partnership was false when made or any arrangements
or other facts described have changed, making the application inac—
curate in any respect, the foreign limited partnership shall promptly
file in the office of the administrator a certificate, signed
and sworn to by a general partner, correcting such statement.
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SECTION 906. [Cancellation of Registration.]
A foreign limited partnership may cancel its registration .
by filing with the administrator a certificate of cancel-
lation signed and sworn to by a general partner. A can-
cellation does not terminate the authority of the adminis-
trator to accept service of process on the foreign limited
partnership with respact to causes of action arising out
of the tramsactions of business in this State.

SECTION 907. [Transaction of Business Without -
Registration.]

(a) A foreign limited partmership transacting business in
this State may not maintain any action, suit, or proceeding -
in any court of this State until it has registered in this
State. An action commenced by a foreign limited partnership
which has not registered in this State shall not be dismis-
sed if it registers before the order of dismissal. This
prohibition applies to:

(1) a successor in interest of the foreign limited
partnership, except a receiver, trustee in bankruptcy br_
other representative of creditors of the foreign limited
partnership, and ‘

(2)  an assignee of the foreign limited partnership,
except an assignee for value who accepts an assignment with-
out knowledge that the foreign limited partnership should
have but has not registered in this State.

(b) The failure of a foreign limited partnership to register
in this State does not impair the validity of any contract or
act of the foreign limited partnership or prevent the foreign
limited partnership from defending any action, suit, or procee-
ding in any court of this State.

(c¢) A limited partner of a foreign limited partnership is
not liable as a general partner of the foreign limited part-
nership solely by reason of having transacted business in this
State without registration.

(d) A foreign limited partnership, by transacting business
in this State without registration, appoints the administrator
as its agent for service of process with respect to causes of
action arising out of the transaction of business in this State.

SECTION 908. [Action by Appropriate Official.] The
attorney general may bring an action to restrain a foreign
limited partnership from transacting business in this State
in violation of this Article,
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SECTION 909. [Activities not Constituting
Transaction of Business; Exception.]

(a) Without excluding other activities which may not .
constitute transacting business in this State, a foreign
limited partnership is not considered to be transacting’
business in this State, for the purposes of this Act,
solely because 1t is carrying on in this State any 1 or
more of the following activities: : .

(1) maintaining or defending an action or suit or
an administrative or arbitrative proceeding, or effecting

. the settlement thereof or the settlement of a claim or

dispute; ) ) )

(2) holding meetings of its partners or carrying on
any other activities concerning its internal affairs;

(3) maintaining a bank account;

(4) -maintaining an office or agency for the transfer,

- exchange, and registration of its securities, or app01nt1ng

and maintaining a trustee or depository with relation to its
securities;

(5) effecting sales through an independent contractor;

(6) soliciting or procuring orders, whether by mail or
through employees or agents or otherwise, where such orders
require acceptance without this State before becoming binding
contracts; .

(7) Dborrowing money, with or without security;

(8) securing or collecting debts or enforcing any right
in property securing the same;

(9) transacting any business in interstate commerce; or

(10) conducting an isoclated transaction not in the course
of a number of repeated transactions of like nature.

(b) This Section does not apply in determining the contacts
or activities which may subject a foreign limited partnership
to service of process or taxation in this State or to regula-
tion under any other act of this State.

SECTION 910. [Loans.} A foreign limited partnership may
acquire or, through another person entitled to transact
business in this State, may make loans, or participations
or interests therein, insured or guaranteed in whole or in
part by the federal housing administration or the veterans'
administration or a successor or similar agency of the federal
government, which are secured in whole or in part by mortgages
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of real property located in this State, and a foreign limited
partnership may purchase a loan, or participation or interest
therein, secured in whole or in part by a mortgage of real -
property located in this State, without registering in this
State. The failure of such foreign limited partnership to
register in this State shall not affect or impair its ownership
of such loans or participations or interests therein, or its
right to collect and service the same through another person
entitled to transact business in this State, or its right to
enforce the same or to acquire, hold, protect, convey, lease
and otherwise contract and deal with respect to the property
mortgaged as security therefor.

ARTICLE 10

Derivative Actions

SECTION 1001. [Right of Action.] A limited partner may
bring an action in the right of a limited partnership to
recover a judgment in its favor if general partners with
authority to do so have refused to bring the action or if
an effort to cause those general partners to bring the
action is not likely to succeed.

SECTION 1002. [Proper Plaintiff.] 1In a derivative action,
the plaintiff must be a partner at the time of bringing the
action and (1) at the time of the transaction of which he
complains or (2) his status as a partner had devolved upon
him by operation of law or pursuant to the terms of the part-
nership agreement from a person who was a partner at the time
of the transaction.

SECTION 1003. [Pleading.] 1In a derivative action, the

. complaint shall set forth with particularity the effort of the

plaintiff to secure initiation of the action by a general partner
or the reasons for not making the effort.

SECTION 1004. [Discontinuance, Compromise or Settlement
of Derivative Action.] An action authorized by Section 1001
shall not be discontinued, compromised or settled without
approval by the court having jurisdiction of the action. If
the court determines that the interest of the limited partners
or of any class thereof will be substantially affected by the
discontinuance, compromise or settlement, the court may
direct that notice, by publication or otherwise, be given to
the limited partners or any class thereof whose interests it
determines will be so affected. If notice is so directed to
be given, the court may determine which 1 or more of the
parties to the actionm shall bear the expense of giving the
notice, in such amount as the court determines and finds to
be reasonable in the circumstances. The amount of such
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cxpense shall be awarded as special costs of the action
and recoverable in the same manner as statutory taxable
costs.

SECTION 1005. [Expenses.] ‘

(a) 1If a derivative action is successful, in whole or
in part, or if anything is received by the plaintiff as a
result of a judgment, compromise or settlement of an action
or claim, the court may award the plaintiff reasonable
expenses, including reasonable attorneys' fees, and shall
direct him to remit to the limited partnership the'remainder
of those proceeds received by him. This subsection dces not
apply to a judgment rendered for the benefit of an injured
limited partner only and limited to a reccvery of the
loss or damage sustained by him.

(b) In an action brought in the right of the limited partner-
ship by a limited partner of the limited partmership, the court
having jurisdiction, upon final judgment and finding that the
action was brought without reasomable cause, may require the
plaintiff to pay to the parties named as defendants the '
reasonable expenses, including fees of attormeys, incurred by
them in the defense of the action.

ARTICLE 11
Miscellaneous

SECTION 1101. [Construction and Application.] This Act
shall be so applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject
of this Act among states enacting it.

SECTION 1102. [Short Title.] This Act may be cited as the
Michigan Revised Uniform Limited Partnership Act.

SECTION 1103. [Severability.] If any provision of this Act
or its application to any person or circumstance is held invalid,
the invalidity does not affect other provisions or applications
of the Act which can be given effect without the invalid provi-
sion or application, and to this end the provisions of this Act
are severahble.’

SECTION 1104. [Effective Date and Repeal.] The effective date
of this Act is July 1, 1982 and, except as otherwise provided in

Section 1105, chapter 33 of the Revised Statutes of 1846, as amended,

being sections 9885 to 9908 of the Compiled Laws of 1929, and Act
No. 110 of the Public Acts of 1931, as amended, being sections

449.201 to 449.231 of the Compiled Laws of 1970, are hereby repealed.

SECTION 1105. [Existing Limited Partnerships; Saving Clause.]
(2) A limited partnership formed under any other statute of

this State and in existence on the effective date of this-Act shall

not dissolve and its legal existence shall not cease as a result of
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the repeal of the statute under which it was formed or the enactment

of this Act. A limited partnership formed under any other statute of
this State and in existence on the effective date of this Act and the
partners thereof shall be governed by the provisions of this Act and

an existing limited partnership and its partners shall have the same
rights and be subject to the same limitations, restrictions and lia-
bilities as a limited partnership formed under this Act and its partners,
except as follows:

(1) The partners of an existing limited partnership shall not be
required to execute and file a certificate of limited partnership under .
this Act in order to maintain the continued existence of the
limited partnership as a limited partnership under the laws
of this State; and, as used in this Act with respect to an
existing limited partnership, unless the context otherwise
requires, "certificate of limited partnership" means the
certificate of limited partnership of the limited partnership
executed and filed pursuant to and in accordance with the
provisions of the' statute under which such limited partnership
was formed, and the certificate as amended or restated;

(2) an existing limited partnership shall not be
subject to the provisions of Sectiomns 102(1l), (3) or (4) with
respect to its name as set forth in its certificate of limited
partnership on the effective date of this Act, but it shall
become subject to such provisions if, and at the time, any
change in its name is made after the effective date of this
Act;

(3) an existing limited partnership may continue to
transact its business under any assumed name or names with
respect to which there is on file on the effective date of
this Act a certificate pursuant to Act No. 101 of the Public
Acts of 1907, as amended, being Sectiomns 445.1 through
445.5, inclusive, of the Michigan Compiled Laws, by the
filing of the certificate referred to in Section 104(a),
provided that such assumed name or names are not precluded
from use by Section 102(2) or (5);

(4) an existing limited partnership shall not be subject
to the provisions of Section 105(a){(2) until the execution and
filing of the restated certificate of limited partnership
referred to in subsection (5) below, at which time the general
partners of an existing limited partnership shall have the
obligation, and the right and power, to appoint and thereafter
continuously maintain an agent for service of process as required
by Section 105(a) (2), anything contained in the partnership agree-
ment to the contrary notwithstanding;

(5) the provisions of this Act relating to the events
requiring, and the method of effecting, an amendment or cancella-
tion of a certificate of limited partmership shall apply to an
existing limited partnership to the same extent and in the same
way that such provisions apply to a limited partnership formed
under this Act; provided, however, the first amendment of the
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certificate of limited partnership of an existing limited partner-—
ship made after the effective date of this Act shall be effected

by the execution and filing of a restated certificate of limited

partnership setting forth all of the information specified in Section
201(a), including, but not limited to, the name and address of the
agent for service of process required to be maintained by Section 105
(a)(2), which information shall be current as of the date of the execu-
tion and filing of such restated certificate of limited partnership;
and the execution and filing of such restated certificate of limited
partnership shall not result in the dissolution, or in any way adver-
sely affect the continued existence,of the existing limited partnership;
(6) the references in Sectioms 202(a)(2), 202(f) and
203(a) (2) to the date of the filing of a limited partnership's original
certificate of limited partnership mean, with respect to an
existing limited partnership, the date on which the limited
partnership's original certificate of limited partnership was
filed pursuant to and im accordance with the provisions of
the statute under which it was formed;
(7) a certificate of amendment, a restated certificate
of limited partnership and a certificate of cancellation with
respect to an existing limited partnership, in addition to
setting forth the information specified in Sections 202(a),
202(£f) and 203 (a), shall state the place where the original
certificate of limited partnership was filed;
(8) Sections 501, 502 and 608 apply only to contributions
and distributions made after the effective date of this Act; and
(9) Section 704 applies only to assignments made after the
effective date of this Act.

(b) Within 30 days after the effective date of this Act, the
county clerk of each county shall certify and send to the
administrator, for filing, the certificate of limited partner-
ship, as amended or restated, of each existing limited partner-
ship which is on file in the office of the county clerk on the
effective date of this Act. TFrom and after the effective date
of this Act, (i) all amendments to and restatements of, and a
cancellation of, the certificate of limited partnership of
an existing limited partnership shall be filed with the
administrator and shall be executed and filed in accordance
with, and shall otherwise comply, with all of the requiremwents
of this Act, and (ii) no such amendment, restatement or can-
cellation shall be filed in the office of the county clerk
of any county of this State. At the time that the county
clerk of each county certifies and sends to the administrator,
for filing, the certificate of limited partnership, as
amended or restated, of each existing limited partnership
which is on file in the office of the county clerk on the
effective date of this Act, the county clerk shall mail to
a general partner of each limited partnership, at his
address as set forth in the certificate of limited partner-
ship of the limited partnership, as amended or restated,
written notice that the certificate of limited partmership
of the limited partnership, as amended or restated, has been
sent to the administrator for filing, and that from and after
the effective date of this Act (i) all amendments to and
restatements of, and a cancellation of, the certificate of
limited partnership of the limited partnership must be filed
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with the administrator and comply with all of the require-
ments of this Act, and (ii) no such amendment, restatement
or cancellation may be filed in the office of the county
clerk.

(c) This Act does not affect a cause of action, liabili-
ty, penalty or action or special proceeding, which on the
effective date of this Act is accrued, existing, incurred
or pending, but the same may be asserted, enforced, prosecu-
ted or defended as if this Act had not been enacted.

SECTION 1106. [Cases Not Provided in This Act.]
In any case not provided for in this Act the provisions
of the Uniform Partnership Act goverm.

SECTION 1107. [Fees.]
(a) The fees to be paid to the administrator with

respect to a limited partnership, for the purposes
specified in this Section, shall be as follows:

(1) examining, filing and copying a certificate of
limited partnership, $10; provided, however, no fee shall
be payable for examining and filing a certified copy of a
certificate of limited partnership sent to the administrator
by a county clerk pursuant to the provisions of Section
1105(b);

(2) examining, filing and copying a certificate of
amendment to a certificate of limited partmership, $10;

(3) examining, filing and copying a restated
certificate of limited partnership, $10;

(4) examining, filing and copying a certificate of cancel-
lation of a certificate of limited partnership, $10;

(5) examining, filing and copying an application for
registration as a foreign limited partnership and issuance of
a certificate of registration to transact business in this State,
$10;

(6) examining, filing and copying a certificate correcting
a statement contained in an application for registration of a
foreign limited partnership, $10;
(7) examining, filing and copying a certificate of cancella-
tion of the registration of a foreign limited partnership, $10;
(8) examining, filing and copying an application for
reservation of a name, $10; and

(9) examining, filing and copying a certificate of
assumed name or certificate of termination of assumed
name, $10.
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(b) These fees shall be paid to the administrator
at the time of filing or when the service is rendered by
the administrator. ’

(c) A minimum charge of $1 for each certificate and
50¢ per folio shall be paid to the administrator for
certifying a part of a file or record pertaining to a
domestic limited partnership or a foreign limited partner-
ship for which provision for payment is not set forth in
subsection (a) of this Sections The administrator may
furnish copies of documents, reports and papers required or
permitted by law to be filed with the administrator, and
shall charge for those copies pursuant to a schedule of fees
which the administrator shall adopt with the approval of the
state administrative board. \

(d) The administrator shall retain the revenue to be
collected under this Section to be used by the corporation
and securities bureau to defray the costs of the services
described in this Section.
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REPORTER'S COMMENTARY

I. THE PRIMARY DIFFERENCES BETWEEN THE REVISED ACT AND THE EXISTING ACT:

1. Recognition that the basic décﬁment in a limited partnership is the

partnership agreement, and not the certificate of limited partnership:

The Existing Act nowhere refers to the partnership
agreement, and assumes that all significant matters concerning
the relationship of the partners with respect to the partnership
will be set forth in the certificate of limited partnership,
which is the document that is filed on the public record by
persons desiring to organize a limited partnership. However,
the current practicé is for the partners to execute and file a
brief certificate of limited partnership, setting forth only those
items required to be set forth in the certificate of limited partner-
ship under Section 2 of the Existing Act, and to enter into a com-~
prehensive partnership agreement setting forth all aspects of their
relationship with respect to the partnership. The Revised Act
recognizes that the basic document is the partnership agreement,
and that the certificate of limited partnership is intended to
perform the limited function of putting on the public record
those matters relating to the partnership that are of significance
to creditors. (see the Prefatory Note to, and the Comments to
Sections 101 and 201 of, the Revised Act, which is attached
hereto as Exhibit A.)

2. Business transactions between a limited partner and the partnership:

Section 13 of the Existing Act prohibits a limited
partner who makes a loan to, or transacts other business with,
his partnership from receiving a security interest in partnership
property. Section 107 of the Revised Act does away with this
needless prohibition.

3. Fxecution of certificates of limited partnership by an attorney-in-fact:

It is a common practice among limited partnerships with
large numbers of limited partners to have the limited partners
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sign the certificate of limited‘pertnefshib‘by an attorney-
in-fact. However, the Exlstlng Act does not specifically
authorlze the use of attorneys 1n-fact, and practitioners
have expressed concern that a limited partner who signs a
certificate of limited partneréhip by -an attorney-in-fact
may be treated as not having signed the certificate of
limited partnership. Section 204(b) of the Revised Act
specifically authorizes the use of attorneys-in-fact for the
execution of certificates of limited partnership.

4. Voting rights of ‘limited partners- -

Many limited partnersnlp agreements give the limited
partners certain voting rights with respect to major partner-
ship transactions, e.g., the incurrence of indebtedness in
excess of specified amounts, the sale or other dlsp051t10n of
partnership assets other than in the ordinary course of the
partnership's business, etc. In addition, the securities laws
and regulations of many states, including Michigan, require
the inclusion of so-called "democracy provisions" in the limited
partnership agreement of any limited partnership engaged in
certain offerings of limited partnership interests. These
"democracy provisions" normally grant to the limited partners
the right to vote on such matters as the removal of the general
partner, the dissolution of the partnership, the amendment of
the partnership agreement and the termination of contracts
between the partnership and the general partner or affiliates
of the general partner.

The Existing Act does not specifically authorize limited
partner voting rights, and practitioners have been concerned
that the exercise of such voting rights might constitute "taking
part in the control of the business," within the meaning of
Section 7 of the Existing Act, thereby making the limited
partners exercising such rights liable as general partners.
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In addition, in an unpublished opinion of the Michigan

Attorney General datea November 5, 1979 and directed to

the Director of the Michigan Department of Commerce (the
Attorney General's Opinion), a copy of which is attached hereto
as Exhibit D, the-Attorney‘General, confronted with the question
of whether a limited partnership agreement may provide that a
majority in interest of the limited partners may, without the
concurrence of the general partner, exercise certain voting
rights on basic partnership matters, concluded that ". . .
Michigan law does not permit a limited partnership agreement
which contains a provision allowing limited partners to take

action without concurrence by the general partner.”

Sections 302 and 303 of the Revised Act go a long way
toward eliminating this problem by specifically providing that
the partnership agreement may grant voting rights to the limited
partners and by providing that a limited partner shall not be
treated as having participated in the control of the business

solely by virtue of exercising certain specified voting rights.

5. Form of a limited partner's contribution:

Section 4 of the Existing Act prohibits the contribution
of services by a limited partner. This has created many
problems. For example, it is not uncommon for a real estate
limited partnership and an architect rendering services to the
partnership to desire that the architect be compensated, in
whole or in part, in the form of a partnership interest. The
existence of the prohibition against the contribution of
services by a limited partner has resulted in the use of
various questionable devices in an attempt to get around the
prohibition. For example, the partnership referred to above
might issue the partnership interest to the architect for his
services notwithstanding the prohibition, but the certificate
of limited partnership might characterize the partnership

interest as having been issued for a nominal cash contribution.
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Section 501 of the Revised: Act eliminates the
prohibition against the contribution of servmces by a
limited partner.

6. The liability of a limited partner with respect to the return of
his capital contribution.

Section 17(4) of the Existing Act provides that a
limited partner who rightfully receives the return of his
capital contribution continues to be liable to the partnership,
for an indefinite period of time, ". . . for any sum, not in
excess of such return with interest, necessary to discharge its
liabilities to all creditors who extended credit . . . before
such return." Section 17(2) (b) of the Existing Act provides
that "a limited partner holds as trustee for the partnership . . .
money or other property wrongfully paid or cbnveyed to him on
account of his contribution," again, for an 1ndef1n1te period of
time.

The lack of a specific cut off date beyond which a limited
partner cannot be forced to recontribute the portion of his capital
contribution that was returned to him is troublesome. This is
particularly true in the case of a limited partner who rightfully
receives the return of his capital contribution, i.e., in accor-
dance with the dertificate of limitedlpartnership and the part-
nership agreement and at a time when the partnership is éolvehtl_“'
It is not uncommon for a limited ﬁartner to receive the return ‘
of small portions of his capital‘conﬁribution _pPeriodically over
an extended period of time, e. é in the form of cash flow
distributions at a time when the partnershlp has losses for
accounting purposes. Under the Existing Act, such a limited
partner could be required to recontribute such capital contri-
butions many years later to enable the’partnership.to‘discharge
its liabilities to creditors who extended credit before such -
return.
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Section 608 of the Revised Act addresses this
problem by establishing a one year statute of limitations.
with respect to a.limited  partner.who rightfully receives-
the return of his.capital contribution, and a sik year "
statute of limitations with respect to a limited partner who -

‘wrongfully receives the return of his capital contribution.

7. Order-of priority for the disposition of paftnership assets on
dissolution and winding up:

Section 23 of-the'Existing‘Aét establishes an order
of priority for the disposition of partnérship assets after
dissolution which is unfairly‘preferential to the limited
partners. In addition, Section 23 does not provide that (and
the cases are not clear on whether) the partners may vary the
statutory order of priority, as among themselves. Section 804
of the Revised Act clears up these problems, by (i) establishing
a more reasonable order of priority, and (ii) permitting the
partners to vary the statutory order of §riority, as among
themselves, in the parfnership agreement.

8. Foreign limited partmerships:

There are no provisions under‘the Existing Act with
respect to a limited partnership formed in another state which
engages in business activities in Michigan. It is unclear
whether the limited partners of a foreign limited partnership
conducting business in Michigan retain their limited liability.
It is also unclear which law governs the partnership. Article
9 of the Revised Act clears up these problems. '

9. Certain restrictions on the rights of a general partner:

Sections 9(1) (b) and (¢) of the Existing Act provide
that unless a general partner has obtained the written consent
or ratification of the specific act by all of the limited

partners, he may not (i) "do any act which would make it~
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impossible to carry on the ordinary business of the partner-
ship," or (ii) "confess a judgment against the partnership."-- .
These are troublesome provisions. The prohibition against
doing an act which would make it impossible to carry on the .
ordinary business of the partnershlp frequently has the

effect of requiring a general partner ©Of a real estate limited
partnership to obtain the consent of all of the limited
partners in connection with a sale of the partnership's
property, even though the sale may be taking place under -
circumstances contemplated by the partners and agreed to in
the partnership agreement. The confession of judgment
provision sometimes interferes with the ability of a general’
pPartner to settle litigation, since settlement by the entry

of a consent judgment might require the consent of all of the
limited partners. These troublesome provisions do not appear
in the Revised Act.

10. Piling of limited partnershlp documents :

Under the Existing Act (Section 2(1)(b)), a limited part- 4
'nership is formed by filing a certlflcate of limited partner-
ship with the county clerk of the county in which the principal
place of business of the partnership is situated. Problems
arise where a limited partnership’maintains an office and/or
conducts business in more than one county. For example, it

. is sometimes dlfflcult to determine where the principal place

of business is located in a situation where the limited partner-
ship's principal (or only) office is located in one county and
the real estate development which constitutes its principal

(or only) business activity is located in another county.

Section 201 of the Revised Act eliminates these problems
by providing for central, statewide filing.

11. Derivative suits by limited partners:

There is nothing in the Existing Act that authorizes a
derivative action by limited partners. Section 115-(a) of the
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New York Partnershlp Law, N.Y. Partnership Law § 1l15-a(l)
(McKinney Supp. 1976), allows a limited partner to bring

an action "in the right of a limited partnership to procure

‘a judgment in its favor," if certain requirements are

satisfied, including the requirement that the plaintiff be

a limited partner "at the time of bringing the action, and

thqt he was such at the time of the transaction of which he
complains or that his status as substituted limited partner
éevolved on him" as a matter of law or pursuant to the terms

of the partnership agreemént. An amendment to the Delaware
version of the Existing Act also allows a limited partner to
bring a derivative action, Section 1732 of The Delaware

Limited Partnership Act, Delaware Code Ann. Tit 6, § 1732
(1974). Section 115-(a) of -the New York Partnership Law and
Section 1732 of The Delaware Limited Partnership Act appear

to be the precursors of Article 10 of the Revised Act, which
authorizes, and sets forth the requirements that must be
satisfied for, limited partners to maintain a derivative action.
Since, in this regard, a limited partner is like a stockholder,
it would appear that a limited partner should have the same
rights as a stockholder to maintain a derivative action, and the

.Revised Act recognizes this. _

f
v

12. Integration of limited partnership names with corporate names:

. Undef the Existing Act, there is no integration of limited
partnershlp names with corporate names. It is possible to form
a llmlted partnership with a name that is 1dent1cal to the name
of an existing corporation (and vice verse) . The Revised Act
provides for the integration of limited partnership names with
corporate names and contains standards to be applied by the
filing officer iﬁ determining whether a particular name is avail-
able for use by a 1imited partnership.
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13. Assignability of limited partnérship interests:

Section 17(1) of the Existing Act pfovides that "A
limited partner's interest is assignable."™ This has raised
the qﬁegtion of whether the assignability of a limited partner's
interest may be ;estricted by agreement. Section 702 eliminates
this problem by providing that "Except as provided in the partner-

ship agreement, a partnership interest is assignable in whole or

in part." (Emphasis supplied.)

‘14, Effect on the partnership of the cessation of the existence of a
general partner which is not a natural person:

Section 20 of the Existing Act provides for the dissolution
of the partnership in the event of the retirement, death or insanity
of a general partner. However, the Existing Act nowhere addresses
the question of the effect on the partnership of the cessation of
the existence of a general partner which is an artificial person,
e.é., the dissolution of a general partner which is a corporation
or partnership, the termination of a trust acting as a geﬁeral
partner, etc. Section 401 of the ReVised Act qlears up this
problem by expanding on the concept of death in the case of a

general partner which is not a natural person.
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IT. CHANGES FROM THE REVISED ACT (THE BﬁLOW NUMBER PARAGRAPHS REFER TO
*
THE LIKE NUMBERED SECTIONS OF THE REVISED ACT):—/

101:

The Revised Act p:ovides_for‘ceﬁtral, statewide filiné,
with the Secretary of State. Under the Busiﬁess'Cofporation
Act, MCLA 450.1101, et seg., corporate filings are made with
the chief officer of the Michigan Department of Commerce or
his designated representative, who is referred to in the
Business Corporation Act as the "administrator." The Revised
Act has been changed to.provide for limited partnership filings
to be made where corporate filings are made, i.e., with the .
Michigan Department of Commerce. This change has been made by
adding to Section 101, which is the definitional section, as
subsection (1), the term "administrator" and by using this term,
in lieu of the term "Secretary of State," throughout the Revised
Act to refer to the person with whom limited partnership filings
are to be made.

The change in subsection (2) is to inéorporate the concept of
the restated certificate of limited partnership added by Section
202(f). (See the discussion with respect to Section 202(f) in the
second paragraph under 202 below.)

The change in subsection (12) is to make the definition of the
term "person" in the Revised Act conform more closely to the
definition of this term in the Business Corporation Act (Section
108(2)), and to make it clear that any form of legal entity may be
a partner in a limited partnership.

102 and 103:

These sections have been changed to make the provisiqns of
these sections conform to the parallel provisions of the Business

Corporation Act. (In the case of Section 102(4), the changes

jj The Revised Act is reprinted as Exhibit A, and a marked-up copy of the
Act, showing the changes contained in the Proposed Bill, is included as Exhibit A-1.
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" reflect the proposed changesktd the parallel Section {Section 212(1)
(b)] of the Business Corporation Act which are included in

the amendments to the Business Corporation Act covered by Senate
Bill 1319 [the so-called "Technical Amendments Act"].)

104:

The Revised Act contains no provisions relating to the use
of assumed names by limited partnerships. Under the assumed
name statute, MCLA 445.1, et seg.,.limited partnerships may

use assumed names, and the filing of an assumed name

certificate takes place at the county level. Section 104,
which is derived from the Business Corporation Act, has been
added so that essentially the same provisions that apply to
the use of assumed names by corporations will apply to the
use of assumed names by limited partnerships. Since this
will result in central, statewide filing of assumed names,
the assumed name statute should be amended to eliminate the
provisions relating to county filing of assumed names by
limited partnerships. Proposed changes to the affected
sections of the assumed name statute have been draftéd, and
the amended sections, with the changes noted, are attached
hereto in Exhibit B,

105:

The Revised Act contains no provisions relating to the resigna-
tion of an agent for service of process. Subsection (b), which
is derived from the Business Corporation Act, has been added to

remedy this omission.
106:

The Revised Act requires, wherever the address of a partner
is to be stated, the use of the partner's business address.
The Existing Act requires the use of residence addresses, a
requirement which has been criticized. It would seem that each

partner should have the choice of using his business or residence
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address, and Section 106, and the other pertinent sections of the
Revised Act, have been changed accordingly.

The list of the partners' names and addresses would be more
useful if.it were divided into two parts, one part setting forth
the names and addresses of the general partners and the other -
part setting forth the names and addresses of the limited partners,
and if the names in each part were set forth in alphabetical order.
Clause (1) of Section 106 has been changed accordingly.

The change in clause (2) is to incorporate the concept of the
restated certificate of limited partnership added by Section 202 (f)
and to expand the records required to be maintained by a limited
partnership and available for inspection by the limited partners
to include any certificates filed by a limited paftnership with

respect to the transaction of business under an assumed name.

The change in the last sentence is to make it clear that the
records required to be maintained by a limited partnership are sub-
ject to‘inspection and copying by a partner's designated represen-
tative, as well as by the partner himsel€.

107:

This section is derived from Section 3 of the Existing Act,
which prohibits the use of a limited partnership to carry on a
banking or insurance business. The requirements with respect
to the types of business entities which may be used to carry
on a banking or insurance business should be set forth in
the_banking and insurance codes, and not in the limited
partnership act. (In fact, Section 51(1l) of the Banking Code
requires the use of the corporate form.) The Revised Act
should simply provide that a limited partnership may carry on any
business that a partnership without limited partners may carry on,

‘except as otherwise provided by law, and Section 107 has been
changed accordingly. ‘
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109:

Under Section 275 of the Business Corporaﬁion Act, MCLA
450.1275, provided there is a written agreement, the defense of
usury is not available to a corporation (although it may be
available if the interest rate exceeds the criminal usury rate
of 25%). However, there is no similar provision with respect
to ‘limited partnerships. Section 109, which is derived from
Section 275 of the Business Corporation Act, has been added to
permit the elimination of the defense of usury as to limited
partnerships. It should be noted that the parenthetical
expression in Section 109 does not appear in Section 275 of the
Business Corporation Act and has been added to permit the ‘
elimindtion of the defense of criminal usury as to limited part-
nerships. "

201l (a):

A limited partnership is formed by the filing, with the
appropriate governmental agency, on the public record, of a
certificate of limited partnership setting forth the informa-
tion specified in Section 201(a). The Revised Act recognizes

that the basic document in a limited partnership is the
partnership agreement entered into by the partners (which is

not a matter of public record), and not the certificate of

limited partnership.l The certificate of limited partnership
is intended to perform the limited function of putting on the
public record those matters relating to the partnership as to

which creditors should be put on notice.l

1

See the Prefatory Note to the
Revised Act and the Comment to
Section 201. _
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The information required to be set forth in the certificate of
limited partnership under Section 201l(a) is similar to the
information required to be set forth in the certificate of
limited partnershlp under the parallel section of the Existing Act
(Section 2), except in one important respect: Sectlon 201 {a)
requires that the certificate set forth information with raspect to
the capital contrlbutlons of all partners, while Section 2 of the
Existing Act requlres that the certificate set forth capital con-
t;lbutlon information only with respect to limited partners

(presumably, because a general partner has unlimited liability for
the obligations of the partnership, while the liability of a limi-
ted partner is normally limited to the amount that he has agreed
to contribute to the partnership). '

Potential problems could result from the provisions of Section
201 (a) which require that the certificate of limited partnership
set forth information with respect to the contributions of a
general partner, in light of the fact that the Revised Act treats
services rendered, and a binding obligation to perform services,
which a partner contributes to a limited partnership in his
capacity as a partner as a capitail contribution.2 Section 201 (a)
(5) requires, among other things, . that the certificate of limited

partnership set forth ". . . a description and statement of the
agreed value of the . . . services contributed by each partner

and which each partner has agreed to contribute in the future."

A general partner, as such, is responsible for the management of
the business and affairs of the partnership, and renders to the
partnership such services as are necessary to carry out these
responsibilities. Typically, a general partner does not receive
remuneration from the partnership for such services, but, instead,
contributes such services and receives an interest in the partner-
ship. (If a general partner receives remuneration from the part-
nership for such services, equal to the 'value of such services,
then no services would have been "contributed.”) In order to

2
See Sections 101 (2) (changed o 101(3) as the
result of the change discussed under 101 above)
and 501.
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comply with the provisions of Section 201(a)(5), it would be
necessary for the partners to stipuiate in the certificate as to
the value of such services. It is not customary, and there is ‘
generally no feason, for partners to stipulate as to the value of
such services, and determining the value of such services would be
very difficult in most circumstances. Moreover, specifying the
value of such services in the certificate could have serious,
probably unanticipated, adverse consequences to a general partner,
since, under Section 502(a) of the Revised Act, unless the certi-
ficate provides otherwise, a partner who does not make the required
contribution of services (for any reason, even as a result of such
partner's death or disability) is obligated to contribute to the
partnership cash in an amount equal to the value of such services,
as stipulated in the certificate.

In addition, the requirement that the certificate of limited
partnership contain a description and statement of the agreed
value of the services contributed and to be contributed by a
general partner could result in serious adverse tax consequences
to the general partner. The primary purpose of the certificate
of limited partnership is to inform creditors as to the capital
of the partnership.3 By setting forth in the certificate a

description and statement of the agreed wvalue of the services
contributed and to be contributed by a general partner, the
general partner will be stating, on the public record, that he

has received an interest in the capital of the partnership in
exchange for serviées. Under Section 721l(a) of the Internal
Revenue Code and the Regulations with respect thereto, a contribu-
tion of property to a partnership in exchange for an interest in
the partnership is, generally, not a taxable event. However,

3
See the comment to Section 201.
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under the Regulations, a contribution of services to a partnership

in exchange for an interest in'partnership capital is, generally,
a taxable event, i.e., the contributing partner is treated as
having received income in an amount equal to the value of the
capital interest at the time of receipt.4 It is not customary
for a general partner to receive a capital account for sexrvices;
and there is no reason for requiring that a general partner
receive (or for creating the impression that he has received) a
capital account for services under circumstances when the receipt
of a capital accoﬁnt might have serious adverse tax consequences
to him.

The requirement that the certificate of limited partnership
contain a description and statement of the agreed value of the
services contributed and to be contributed by a general partner
could result in serious adverse tax consequences to the general
partner, even if he is not treated as having received a capital

account in exchange for services. For many years, it was

assumed that the receipt by a partner of an interest in partner-

ship profits in exchange for services was not a taxable event,

However, a 1974 Court of Appeals decision, affirming a 1971 Tax
Court case, held that a partner who receives an interest in
partnership profits in exchange for services has received income

in the year in which he received the profits interest, in an
amount equal to the value of the profits interest at the time
it was received.5 There is an obvious problem in determining
the amount of income received, since it i1s necessary to
determine the present value of the right to receive partner-
ship profits in the future. However, the requirement that
the certificate of limited partnership contain a description
and statement of the agreed value of the services contributed

4Req. 1.721-1(b).

5
Sol Diamond, 56 T.C. 530 (1971), aff'd, 492
F. 24 286 (7th Cir. 1974).



—85-

and to be contributed by a general partner would eliminate the
valuation problem and clearly increase the tax risk to the

general partner.

Because of the potential adverse consequences to a general
partner discussed above, the certificate of limited partnership
should not be required to describe and state the agreed value of
services contributed and to be contributed by a general partner.

In fact, there is no reason for the ceftificate of limited part-
nership to describe and state the agreed.value of any contributions
by a general partner. As indicated above, the certificate of
limited partnership is intended to perform the limited function of
putting on the public record those matters relating to the partner-
ship as to which creditors should be put on notice; the certificate
of limited partnership is not intended to perform the broader

functions of a partnership agreement (which should cover all
agpects of the relationship among the partners with respect to the
partnership, including all matters relating to the contributions of
the general partners). Information with respect to the nature and
value of a general partner's cqntributions to a limited partnership

is of little practical value to a potential creditor of the
pPartnership. Such information does not define the scope of a
general partner's liability for partnership obligations, since a
general partner has unlimited liability for partnership obligations.
Such information does not disclose anything meaningful about the
current financial condition of the partnership and in fact may be
misleading; the general partners may have made significant contri-
butions to the partnership and the partnership may nevertheless be

insolvent.6 Accordingly, Section 201(a) has been revised to delete
the requirement that the certificate of limited partnership set
forth information with respect to the capital contributions of a
general partner.

6

It should be noted that neither a certificate of co-
partnership, which is the document that is filed on the
public record by persons desiring to conduct business in
tbe form of a general partnership, nor articles of incorpora-
tion set forth any information with respect to the capital
contributions of the partners or shareholders. The Michican
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201(b):

The changes in this subsection are to conform this sub-
section to Section 206. (See the discussion with respect to
Section 206 below.)

202:

The changes in subsection (a) are for clarification. The
change in subsection (b) is to provide a more adequate period of
time for. the filing of amendments. The change in subsection (b)
(1) parallels the changes in Section 20l(a). The change in sub-
section (e) parallels the change in subsection (b).

The Revised Act does not provide for effecting amendments to a
certificate of limited partnership by use of a restated certifi-
cate of limited partnership, which is a common practice. Sub-
section (f) has been added to remedy this deficiency.

Subsection (g) has been added to conform Section 20z to

Section 206.

203:

e

The change in subsection (2) is for clarification. Clause (4)
has been deleted and subsection (b} has been added to conform

Séction 203 to Section 206.

204:

The change in subsection (a) (2) is to incorporate the

concept of the restated certificate of limited partnership
added by Section 202 (f).

Subsection (a) (3) permits an amendment to a certificate of
limited partnership to be signed by any general partner, but

which is required to be filed with the Michigan
16 of each year by each
n Michigan, does include

Annual Report, .
Department of Commerce prior po.May_
corporation organized or qualified 1

a balance sheet.
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requlres that a certificate of cancellation of a certlflcate
of limited partnership be signed by all general partners. .
Subsection (a) (3) has been changed to apply the more liberal
provision in both cases. '

Subsection (b) provides for the use of powers of attorney in
connection with the execution of certificates to be filed under
the Revised Act. In so doing, the Revised Act recognizes the
current practice among limited partnerships with large numbers
of limited partners. However, subsection (b) requires that a power
of attorney to sign a certificate relating to certain specified
matters must contain certain pfovisions, i.e., a power of attorney
to sign a certificate relating to the admission, or increased .
contribution, of a partner must specifically describe the admission
or increase. This requirement could restrict the usefnlness of a
power of attorney with respect to reflecting in the certificate of
limited partnership the future capital contributions of a limited
partner and offers no real protection to a limited partner against
a dishonest attorney-in-fact. For these reasons, subsection (b)

has been revised by deleting the limiting language.

205:

The first change was made to conform this Section to Section 202(f).

The second change was made to supply the information called for as
to the proper court with which a petition may be filed to compel the
execution of a certificate by a person who wrongfully refuses to do

SO.

206:

This Section, which deals with the mechanics of filing documents
with the administrator and related matters, has been changed to

make it conform with the parallel Section (Sectlon 131) of the
Business Corporation Act.
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207

The changes in the introductory portioh of this Section are
to confori this Section to Section 202(f).

This.Sectién imposes liability on any person who executes a
certificate containing-a false statement, or causes another to
execute it on his behalf, "and knew," and any general partner
"who knew or should have known" the statement to be false at
the time the certificate was executed. There is no reason for
imposing a tougher standard on a general partner than on any
other person who participates in the execution of a false
certificate, and subsections (1) and (2) have been changed
accordingly. '

The language added-at the end of subsection (2) is for
clarification.

208:

This Section provides that "The fact that a certificate of
limited partnership is on file . . . is notice that the partner-
ship is a limited partnership and the persons designated therein
as limited partners are limited partners, but is not notice of any

other fact." (Emphasis supplied.) The limiting language conflicts

with the primary purpose of the certificate of limited partnership,
as stated in the prefatory note to, and in the Comment to Section
201 of, the Revised Act ; that the certificate is intended to place
creditors on notice of the facts concerning the capital of the part-

. nership. Accordingly, this Section has been revised to provide that
the certificate of limited partnership is also notice of the matters
included therein that are required to be included therein pursuant

to the various provisions of the Revised Act, but is not notice
of any additional matters included therein at the election of
the partners.
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209:

The changes in this Section are to conform thls Section
to Section 206. '

302:

The change in this Section is for clarlflcatlon purposes, and
is intended to eliminate the basis for the conclusion in the-
Attorney General's Opinion that ". . . Michigan law does not
permit a limited partnershlp agreement which contains a provision
allowing limited partners to take action without concurrence of
the general partners." (Empha31s supplled )

303:

Subsection (a) provides that a limited partner is not liable
for the obllgatlons of a limited partnership unless he takes part
in the control of the business. Subsection (b) provides a "safe
harbor" by specifying certain activities which a limited partner
may engage in without being deemed to have taken part in the
control of the business. The changes to subsection (b) expand
the list of permissible activities to include two activities
which state securities regulators commonly require, i.e., the
right to approve or disapprove a transaction involving an actual
or potential cohflict.of interest between a generallpartner and
the partnership, and the right to reguest or attend a meeting
of the partners.

305

The change in subsection (1) is to conform subsection
(1) to the last sentence of Section '106. '

401:

This Section provides that "After the filing of a lxmited
partnership’s original certificate of limited partnershlp,
additional general partners may be admitted only with the
specific consent of each partner." (Empha51s supplled 9 Thére
h is no reason why the partners should not be permltted to agree
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in advance,,ln the partnershlp agreement, as “to the c1rcumstances
under whlch addltlonal general partners may be admltted, and thlS

Section has been rev1sed accordlngly

402:

This Section sets forth specific events upon the happening
of which a person ceases to be a general partner. Subsection
.(8) provides that a corporate general partner ceases to be a
general-partner-upon "the filing of a certificate of dissolu- -
tion or.its equivalent . . ." It is possible for a corporation
to dissolve without filing a certificate of dissolution or
similar document, such as (i) automatically by expiration of a
pericd of.duration to which the corporation is limited by its
articles of incorporation,  or (ii) automatlcally for failure to
file an annual report or pay the privilege fee. Accordingly,
this subsection has been revised to provide that a corporate
general partner ceases to be a generéi partnef upon its dis-

solution.

Subsection (2) has been deleted to reflect the change in
Section 702. Subsection (5) has been changed to make it con-
form more closely to the applicable provisions of the Revised
Probate Code, MCLA 700.1, et seq. Subsection (10) has been
added to reflect the change in Section 101(12). Subsection
-(ll) has been added to allow partners to specify, in the
partnership agreement, any additional events upon the happening

of 'which a person ceases to be a general partner.

502:

This Section deals with a partner's obligation to the limited
partnership to perform a promise to contribute cash or property
~or to perform services, as reflected in the certificate of limited
partnership. Since Section 201(a) has been revised to delete the



-07~

requirement that the certifieate of limited partnership
set: forth a description and statement of the agreed

value of the contributions madeée and to be made by a general
partner, subsectlons (a) and (b) of thlS Sectlon have been
revised to refer only to limited partners. ’

The second sentence in subsection (a) provides that if 2
limited partner who has promised to contribute property or to
perform services does not perform his promise, the limited
partnership has the right to require him to contribute cash equal
to the value, as stated in the certificate of limited partnership,
of the property or services that he has failed to contribute.
Language has been added at the end of this sentence to make it
clear that the right of the limited partnershlp to require the
defaulting limited partner to contrlbute cash equal to the value
of the property or services he has failed to contribute is in
addition to any other rights that the limited partnership may have
against such limited partner under the partnership agreement.

Subsection (c) has been added to cover the matter of the obliga-
tion of a general partner to a limited partnership with respect
to contributions, and provzdes that the obligation of a general
partner to a limited partnershlp to contribute cash or property
or perform services shall be as prov1ded in the partnership
agreement.

503 and 504:

These Sections deal with the allocation among the partners
of the profits, losses and distributions of the partnership,
and provide, in general, that profits, losses and distributions
are to be allocated in the manner provided in the partnership
agreement. These Sections also provide that if the partnership
agreement is silent, profits, losses and distributions are to
be allocated on the basis of the value "as stated in the
certificate of limited partnership" of the contributions made
by each partner. Since, as a result of the changes in Section
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201(a), the certificate of llmlted partnership will not set
forth the value of the contributions made by a general partner,
Sections 503 and 504 have been changed to provide that the value
of the contributions made by a general partner shall be -as stated
in the partnership agreement, and if the partnershlp agreament is
silent, then as stated in the books . and records of the partner-
ship or determined by any other reaspnable method.

601:

The first change in this Section is to make subsection (2)
consistent with Section 201l(a) (1), as changed. The second
change is to correct a wrong section reference, i.e., the
question of when a distribution constitutes a return of a
capital contribution is dealt with in Section 608(c), not Section.
608 (b) .

603:

The first change in this Section is intended to make express
what is presently implied by. the first sentence, i.e., that a
limited partner may withdraw from a limited partnership at the
time specified in the certificate.of limited partnership,
but not before. ' - N

The second change in this Section is also intended to
express that which is implied: this Section provides that a
limited partner may withdraw from a partnership at the time
specified in the certificate, and if the certificate does not
specify the time when he may withdraw or a definite time for
the dissolution of the partnership, he may withdraw on six
months' prior written notice. The implication is that if the
certificate does not spec1fy the time at which a limited partner 
may withdraw but does specify a definite time for dissolution of

the partnershlg; the limited partner may not withdraw prior to

the dissolution and winding up of- the partnershlp. Language has
been added to make this clear.

605:

The changes to this-Section paréliél the changes to Section
201 (a). ‘
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608:

The changes to this Section parallel the changes to Section
201 (a).

702:

This Section deals with the assignment of a partnership
interest in a limited partnership. It contains four provisions,
three of which are derived from Section 19 of the Existing Act
and one of which is new. The three provisions which are derived
from Section 19 of the Existing Act are set forth in the first
three sentences of the Section, which provide that (i) except as
provided in the partnership agreement, a partnership interest is

assignable in whole or in part, (ii) an assignment of a
partnership interest does not dissolve a limited partnership

or entitle the assignee to become or to exercise the rights

of a partner, and (iii) an assignment entitles the assignee

to receive, to the extent assigned, only the distribution to
which the assignor would be entitled. The new'provision is

set forth in the last sentence of the Section, which provides
that "Except as provided in the partnership agreement, a partner
ceases to be a partner upon assignment of all his partnership

interest." -

The three provisions derived from the Existing Act are

sensible. They permit a partner to assign his right to receive
partnership distributions (as security for a loan; as a gift, or
for any other purpose) without thereby dissolving the partnership,
entitling an outsider to become involved in partnership affairs or
in any other way adversely affecting the partnership or the other
partners. The new provision is not sensible. It could result in
the withdrawal of a partner who may not intend to withdraw, but
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who may merely intend to assign his entire right to receive part-.
nership distributions, e.g., as. securlty for a loan. If the
assigning partner is a general partner, his w1thdrawal could (and
if he is the only. general partner, his withdrawal would) result in
the dissolution of the partnership. If he is a limited partner,
the consequences of his withdrawal are unclear. For these

reasons, the last sentence of Section 702 has been deleted.

705

This Section deals with the power of the estate of a deceased
or incompetent partner to deal with the partner's interest in
the partnership. The changes in this Section are to make it
conform more closely to the applicable provisions of the Revised
Probate Code,

801:

The change in this Section is for clarification.

802:

[PUSS———Y

This Section, which has no counterpart in the Existing Act,
deals with the judicial dissolution of a limited partnership.
The changes to this Section are derived from Section 825 of
the Business Corporation Act, which deals with the judicial

dissolution of a corporation.

803:

Unlike the Business Corporation Act with respect to a corporation,
the Revised Act does not contain provisions authorizing an appro-
. priate governmental official to bring an action to dissolve a
limited partnership under appropriate circumstances. This Section,
which is derived from Section 821 of the Business Corporation Act,
has been added to remedy this omission.
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- 804:

This Section provides that the court may wind up a
limited partnership's affairs "upon application of any -
partner. « <" 'Sincé the general partners would normally have
the right and the responsibility to wind up the affairs of a
limited partnérship, a partner should not have the right to
obtain a court ordered winding up merely upon application,
but should be required to show good cause for a court ordered
winding up. This Section has been changed accorgingly.

/’

N

901 through 906:

Article 9 deals with foreign limited partnerships. Section
902, which deals with the registration of foreign limited part-
nerships, does not require a foreign limited partnership to
attach a copy of its certificate of limited partnership to its
application for registration, or to identify the governmental
authorities in its state of organization from which a cdpy
of its certificate may be obtained. Section 902(2) has been
changed to remedy this omission, by requiring the foreign limited
partnership to indicate, in its application for registration,
the name and address of the governmental authorities in its state
of organization with which its certificate of limited partnership
iw currently on file and from which copies may be obtained.

Section 902(5) provides that the administrator shall act as an
agent for service of process on a foreign limited partnership
under certain circumstances, but does not indicate to whom the
administrator may forward copies of any process served on the
administrator. Section 902(5) has been changed to remedy this

omission.

The remaining changes in Sections 902 through 906 parallel
the changes which were made in other Sections of the Revised
Act dealing with domestic limited partnerships.
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907:

This Section deals with a foreign limited partnership
transacting business in Michigan without registering. The
language added at the end of subsection (a) is derived from
Section 1051 (1) of the Business Corporation Act, which deals with
a foreign corporation transacting business in Michigén without a

certificate of authority.

908: -

The reference to the attorney general is derived from Section

821 of the Business Corporation Act.

909:

This Section is derived from Section 1012 of the Business

Corporation Act.

910:

This Section is derived from Section 1013 of the Business

Corporation Act.

Article 10:

This Article deals with limited partnership derivative actions.
The changes in the Sections of this Article are to make the pro-
visions of these Sections conform more closely to the provisions
of the parallel Sections (Sections 491, 492 and 493) of the

Business Corporation Act.

1104:

This Section provides for two effective dates, a date on which
the substantive provisions of the Revised Act are to become
effective, and a subsequent date on which the central filing and
certain related provisions are to become effective (referred to
as the "extended effective date"). This Section has been revised
to provide for one effective date, July 1, 1982, on which all of

the provisions of the Revised Act become effective.
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1105:

The Revised Act nowhere addresses the question of how existing
limited paftnérships are to be treated after the effective date of
the Revised Act. This Section has been added to remedy”thiS’
deficiency. It follows the approach of the Business Corporation
Act and provides, in general, that the provisions of the Revised

Act apply. to existing limited partnerships and their partners in
the same manner and to the same extent that they apply to limited
partnerships formed under the Revised Act, except with respect to
certain specifically enumerated matters. The partners of an
existing limited partnership are not required to file a new
certificate of limited partnership under the Revised Act in
order to maintain the continued existence of the limited partner-

ship as a limited partnership under Michigan law. Instead, the

existing limited partnerships are brought into the central
filing system created under the Revised Act by providing for
the county clerk of each county to certify, and send to the
Michigan Department of Commerce for filing, the certificate of

limited partnership, as amended to date, of each existing limited
partnership.

1107: .

This Section, which is patterned after Section 1060 of the
Business Corporation Act, sets forth the fees to be paid to the
Michigan Department of Commerce with respect to the various
certificates required or permitted to be filed under the Revised
Act. The fees that are set forth in this Section are the same
as the fees that are payable for the filing of similar certifi-
cates by corporations, and are also the same as the fees that
are payable under the Existing Act for the filing of similar
documents at the county level.
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III. - CHANGES TO OTHER STATUTES THAT SHOULD BE MADE IF THE REVISED ACT IS
ADOPTED:

The adoption of the Revised Act will require changes
in (i) the assumed name statute, MCLA 445.1, et seq., since
under the Revised Act, assumea name filings will be on a
central, statewide basis, while under the assumed name statute
assumed name filings are at the county level, and (ii) the
revised Judicature Act, MCLA 600.101, et seq., to tie in the
provisions of the revised Judicature Act relating to service
of process on a limited partnership to the provisions of the
Revised Act relating to the appointment of an agent for the
service of process. Proposed changes to these statutes have
been drafted, and a copy of each of the affected sections of thé
statutes, with the changes noted, is attached hereto, as follows:

Section of the affected statute : Exhibit
(1) Sec. 1 of the assumed name statute, MCLA 445.1 B
(2) Sec. 2 c. of the assumed name statute,

MCLA 445.2 c¢ B

(3) Sec. 4 of the assumed name statute, MCLA 445.4 B

" (4) Sec. 1917 of the revised Judicature Act,
MCLA 600.1917 C

(5) sSec. 2582 of the revised Judicature Act,
MCLA 600.2582 C
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APPROVED BY THE AMERICAN BAR ASSOCIATION AT ITS
MEETING IN ATLANTA, GEORGIA, FEBRUARY 13, 1979
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UNIFORM LIMITED PARTNERSHIP ACT (1976)
PREFATORY NOTE

The Revised Uniform Limited Partnership Act adopted by the
National Conference of Commissioners on Uniform State Laws in
August, 1976, was intended to modernize the prior uniform law while
retaining the special character of limited partnerships as compared with
corporations. The draftsman of a limited partnership agreement has a
degree of flexibility in defining the relations among the partners that is
not available in the corporate form. Moreover, the relationship among
partners is consensual, and requires a degree of privity that forces the
general partner to seek approval of the partners (sometimes unanimous
approval) under circumstances that corporate management would find
unthinkable. The limited partnership was not intended to be an alter-
native in all cases where corporate form is undesirable for tax or other
reasons, and the new Act was not intended to make it so. The new Act
clarifies many ambiguities and fills interstices in the prior uniform law by
adding more detailed language and mechanics. In addition, some im-
portant substantive changes and additions have been made.

Article 1 provides a list of all of the definitions used in the Act, in-
tegrates the use of limited partanership names with corporate names and
provides for an office and agent for service of process in the state of
organization. All of these provisions are new. Article 2 collects in one
place all provisions dealing with execution and filing of certificates of
limited partnership and certificates of amendment and cancellation. Ar-
ticles 1 and 2 reflect an important change in the statutory scheme:
recognition that the basic document in any partnership, including a
limited partnership, is the partnership agreement. The certificate of
limited partnership is not a constitutive document (except in the sense
that it is a statutory. prerequisite to creation of the limited partnership),
and merely reflects matters as to which creditors should be put on notice.

Article 3 deals with the single most difficult issue facing lawyers who
use the limited partnership form of organization: the powers and poten-
tial Jiabilities of limited partners. Section 303 lists a number of activities
in which a limited partner may engage without being held to have so par-
ticipated in the control of the business that he assumes the liability of a
general partner. Moreover, it goes on to confine the liability of a limited
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partner who merely steps over the line of participation in control to per-
sons who actually know of that participation in control. General liability
for partnership debts is imposed only on those limited partners who are,
int effect, ““silent general partners’’. With that exception, the provisions
of the new Act that impose liability on a limited partner who has
somehow permitted third parties to be misled to their detriment as to the
limited partner’s true status confine that liability to those who have ac-
tually been misled. The provisions relating to general partners are collec-
ted in Article 4. :

Article 5, the finance section, makes some important changes from the
prior uniform law. The contribution of services and promises to con-
tribute cash, property or services are now explicitly permitted as con-
tributions. And those who fail to perform promised services are
required, in the absence of an agreement to the contrary, to pay the value
of the services stated in the certificate of limited partnership.

A number of changes from the prior uniform law are made in Article
6, dealing with distributions from and the withdrawal of partners from
the partnership. For example, Section 608 creates a statute of limitations
on the right of a limited partnership to recover all or part of a con-
tribution that has been returned to a limited partner, whether to satisfy
creditors or otherwise. A

The assignability of partnership interests is dealt with in considerable
detail in Article 7. The provisions relating to dissolution appear in Article
8, which, among other things, imposes a new standard for seeking
judicial dissolution of a limited partnership.

One of the thorniest questions for those who operate limited part-
nerships in more than one state has been the status of the partnership ina
state other than the state of organization. Neither existing case law nor
administrative practice makes it clear whether the limited partners con-
tinue to possess their limited liability and which law governs the part-
nership. Article 9 deals with this problem by providing for registration of
foreign limited partnerships and specifying choice-of-law rules.

Finally, Article 10 of the new Act authorizes derivative actions to be
brought by limited partners.
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' UNIFORM LIMITED PARTNERSHIP ACT* (1976)

SERNRREREN

. ARTICLE |
General Provisions
SECTION . 101. [Definitions.] As used in this Act, unless
the context otherwise requires:
(1) “Certificate of limited partnership’” means the certifi-

" cate referred to in . Section 201, and the certificate as

amended. -

(2) -“Contribution’” means any cash, property, services
rendered, or a promissory note or other binding obligation
to contribute cash or property or to perform services, which a
partner contributes to a limited partnership in his capacity
as a partner. :

(3) “Event of withdrawal of a general partner’” means an
event that causes a person to cease to be a general partner as
provided in Section 402.

(4) “Foreign limited partnership’® means a partnership formed
under the laws of any State other than this State and having
as partners one or more general partners and one or more limited
partners.

(5) “‘General partner’’ means a person who has been admitted
to a limited partnership as a general partner in accordance
with the partnership agreement_and named in the certificate
of limited partnership as a general partner.

(6) ‘‘Limited partner’’ means a person who has been admitted
to a limited partnership as a limited partner in accordance with
the partnership agreement and named in the certificate of
limited partnership as a limited partner. ‘

(7) *‘Limited partnership” and ““domestic limited partner-
ship” mean a partnership formed by 2 or more persons under
the laws of this State and having one or more general partners
and-one or more limited partners.

(8) *“‘Partner’ means a limited or general partner.

*The Uniform Limited Partnership Act was approved by the Commissioners on Uniform
State Laws in 1916 and has been adopted, subject to Yocal modifications, in 45 states. A
revised Uniform Limited Partnership Act was approved by the Commissioners on Uniform
State Laws in 1976. In brief, it provides for the creation of a limited partnership by the
filing of a certificate of limited partnership and describes the rights, powers and obligations
of the general partners and the limited partners.
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31 (9) ‘‘Partnership agreement’’ means any valid agreement,
32 written or oral, of the partners as to the affairs of a limited
33 partnership and the conduct of its business.

4 (10) - *‘Partnership interest’’ means a partner’s share of the
35 profits and losses of a limited partnership and the right to
36 receive distributions of partnership assets.

37 (11) ‘*‘Person’ means a natural person, partnership, limited
38 partnership (domestic or foreign), trust, estate, assocnatlon, or
39 corporation.

40 (12) ‘‘State’’ means a state, territory, or possessxon of the
41 United States, the District of Columbia, or the Commonwealth of
42 Puerto Rico. f

COMMENT

The definitions in this section clarify a number of uncertainties in exlsnng law and make
certain changes.

Contribution: this definition makes it clear that a present contribution of services and a
promise to make a future payment of cash, contribution of property or performance v,
services are permissible forms for a contribution. Accordingly, the present services or
promise must be accorded a value in the certificate of limited partnership (Section 201 (5)),
and, in the case of a promise, that value may determine the liability of a partner who fails to
honor his agreement (Section 502). Section 3 of the prior uniform law did not permit a
limited partner’s contribution to be in the form of services, although that inhibition did not
apply to general partners.

Foreign limited partnership: the Act only deals with forc:gn limited partnerships formed
‘under the laws of another “State” of the United States (see subdivision 12 of Section 101),
and any adopting State that desires to deal by statute with the status of entities formed un-
der the laws of foreign countries must make appropriate changes throughout the Act. The
exclusion of such entities from the Act was not intended to suggest that their *‘limited part-
ners” shoutd not be accorded limited liability by the courts of a State adopiing the Act.
That question would be resolved by the choice-of-law rules of the forum State.

General partner: this definition recognizes the separate functions of the partnership
agreement and the certificate of limited parinership., The partnership agreement establishes
the basic grant of management power 1o the persons named as general partners; but
because of the passive role played by the limited partners, the separate, formal step of em-
bodying that grant of power in the certificate of limited partnership has been preserved to
emphasize its importance.

Limited partner: as in the case of general pariners, this definition provides for admission
of limited partners through the partnership agreement and solemnization in the certificate
of limited partnership. In addition, the definition makes it clear that being named in the
certificate of limited partnership is a prerequisite to limited partner status. Failure to file
does not, however, mean that the participant is a general partner or that he has general
liability. See Seciions 202 () and 303.

Parinership agreement: the prior uniform law did not refer to the parinership agreement,
assuming that all important matiers affecting limited partners would be set forth in the cer-
tificate of limited partnership. Under modern practice, however, it has been common for
the partners to enter into a comprehensive partnership agreement, only part of which was
required to be included in the certificate of limited partnership. As reflected in Section 201,
the certificaie of limited partnership is confined principally to matters respecting the ad-
dition and withdrawal of partners and of capital, and other important issues are left to the
partnership agreement. .

Purtnership interest: this definition is new and is intended to define what it is that is
transferred when a partnership interest is assigned.
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1 SECTION 102. [Name.] The name of each limited pariner-
2 ship as set forth in its certificate of limited partnership:
3 (1) shall contain without abbreviation the words ‘‘limited
4 partnership’’; o ' ,
5 (2) may not contain the name of a limited partner unless (i) it
6 is also the name of a general partner or the corporate name
7 of a corporate general partner, or (i) the business of the
8 limited partnership had been carried on under that name
9 before the admission of that limited partner;

10 (3) may not contain any word or phrase indicating or implying
11 that it is organized other than for a purpose stated in its
12 certificate of limited partnership;

13 (4 may not be the same as, Or deceptively similar to,
14 the name of any corporation or limited partnership organized
15 under the laws of this State or licensed or registered as a
16 foreign corporation or limited partnership in this State; and

17 (5) may not -contain the following words [here insert
18 prohibited words}.

COMMENT

Subdivision (2) of Section 102 has been carried over from Section 5 of the prior uniform
law with certain cditorial changes. The remainder of Section 102 is new and primarily
reflects the intention 10 integraie the registration of limited partnership names with that of
corporate names. Accordingly, Section 201 provides for central, State-wide filing of cer-
tificates of limited partnership, and subdivisions (3), (4) and (5) of Section 102 contain stan-
dards 10 be applied by the filing officer in determining whether the certificate should be
filed. Subdivision (1) requires thal the proper name of a limited partnership contain the
words *Jimited partnership’ in full.

1 SECTION 103. [Reservation of Name.}

2 (@) The exclusive right to the use of a name may be
3 reserved by:

4 (1) any person intending to organize a limited
5 partnership under this Act and to adopt that name; /

6 (2) any domestic limited partnership or any foreign
7 limited partnership registered in this State which, in either
8 case, intends to adopt that name;

9 (3) any foreign limited partnership intending to register
10 in this State and adopt that name; and

11 (4) any person intending to organize a foreign limited
12 partnership and intending to have it register in this State
13 and adopt that name.

14 (b) The reservation shall te-made by filing -with the Sec-
15 retary of State an application, executed by the applicant, to
16 reserve a specified name. If the Secretary of State finds.
17 that the name is available for use by a domestic or foreign
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limited partnership, he shall reserve the name for the exclusive
use of the applicant for a period of 120 days. Once having
so reserved a name, the same applicant may not again reserve
the same name until more than 60 days after the expiration of
the last 120-day period for which that applicant reserved that
name. The right to the exclusive use of a reserved name may be
transferred to any other person by filing in the office of the
Secretary of State a notice of the transfer, executed. by the
applicant for whom the name was reserved and specifying
the name and address of the transferee.

COMMENT

Section 103 is new. The prior uniform law did not provide for registration of names.

OO0~ O D B e

SECTION 104, [Specified Office and Agent.] Each limit-
ted partnership shall continuously maintain in this State:

(1) an office, which may but need not be a place of its
business in this State, at which shall be kept the records
required by Section 105 to be maintained; and

(2) an agent for service of process on the limited partner-
ship, which agent must be an individual resident of this State,
a domestic corporation, or a foreign corporation authorized
to do business in this State,

COMMENT

Section 104 is new. It requires that a limited partnership have ceriain minimum contacts
with its Staie of organization, i.e., an office at which the constitutive documents and basic
financial information is kept and an agent for service of process.

SECTION 105. (Records to be Kept.] Each limited part-
nership shall keep at the office referred to in Section 104(1)
the following: (1) a current list of the full name and last known
business address of each partner set forth in alphabetical order,
(2) a copy of the certificate of limited partnership and all
certificates of - amendment thereto, together with executed
copies of any powers of attorney pursuant to which any certi-
ficate has been executed, (3) copies of the limited partner-
ship’s federal, state and local income tax returns and reports,
if any, for the 3 most recent years, and (4) copies of
any then effective written partnership agreements and of any
financial statements of the limited partnership for the 3
most recent years. Those records are subject to inspection and
copying at the reasonable request, and at the expense, of any
partner during ordinary business hours.
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‘ . COMMENT ~ .. . R
Section 105 is new. In view of the passive nature of the limited partner’s position, il has
been widely felt that limited partners are entitled 10 access to certain basic documents, in-

. cluding the certificate of limited partnership and any pgrlncrship agreement. In view of the

great diversity among limited partnerships, it was thought inappropriate 10 require a stan-
dard form of financial report, and Section 105 does no more than require relention of 1ax

- returns and any other financial statements that are prepared. The names and addresses of

the partners are made available to the general public.
1. . SECTION 106. . [Nature of Business.] A limited partnership
2 may carry on any business that a partnership without limited part-
3 . ners may carry on except [here designate prohibited activities ].

COMMENT

1 Seclion 106 is identical to Section 3 of the prior uniform law. Many states require that

certain regulated industries, such as banking, may be carried on only by entities organized -
pursuant (o special statutes, and il is contemplated that the prohibited activilies would be
confined to the matters covered by those statutes.

'

1 SECTION 107. [Business Transactions of Partner with Partner-
2 ship.] Except as provided in the partnership agree-
3 ‘'ment, a partner may lend money to and transact other business
4 with the limited partnership and, subject to other applicable
5 law, has the same rights and obligations with respect there-
6 toasa person who is not a partner.

COMMENT

Section 107 makes a number of important changes in Section 13 of the prior uniform
law. Section 13, in effect, crealed a special fraudulent conveyance provision applicable to
the making of secured loans by limited partners and the repayment by limited partnerships
of loans from limited pariners. Section 107 leaves that question 10 a State’s general
feaudulent conveyance statute. In addition, Section 107 eliminates the prohibition in for-
mer Section 13 against a generat partner {as opposed to a limited partner) sharing pro rata -
with general creditors in the case of an unsecured loan, Of course, other doctrines
developed under bankrupicy and insolvency laws may require the subordination of loans by
partners under appropriate circumstances.

ARTICLE2
Formation: Certificate of Limited Partnership

SECTION201. [Certificate of Limited Partnership.}

(a) In order to form a limited partnership two or more per-
sons must execute a certificate of limited partnership. The certi-
ficate shall be filed in the office of the Secretary of State

and set forth:  ~ - -

Wb N e
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(1) the name of the limited partnership;

(2) the general character of its business; « --+ - . . :

(3) the address of the office and the name and address of
the agent for service of process required to' be maintained by
Section 104; ‘ S

(4) the name and the business address of each pariner
(specifying  separately the general partners - and ~ limited
partners); N L

(5) the amount of cash and a “description’ ‘and statement
of the agreed value of the other property or services contrib-
uted by each partner and which each partner has agreed to contrib-
ute in the future;

(6) the times at which or events on the happening of
which any additional contributions agreed to be made by each
partner are to be made; I

() any power of a limited partner to grant the right to be-
come a limited partner to an assignee of any part of his part-
nership interest, and the terms and conditions of the power;

(8) if agreed upon, the time at which or the events on the
happening of which a partner may terminate his membership
in the limited partnership and the amount of, or the method
of determining, the distribution to which he may be entitled
respecting  his partnership interest, and the terms and
conditions of the termination and distribution; :

(9) any right of a partner to receive distributions of prop-
erty, including cash from the limited partnership;

(10) any right of a partner to receive, or of a general
partner to make, distributions to a partner which include a

return of all or any part of the partner’s contribution;

(11) any time at which or events upon the happening of
which the limited partnership is to be dissolved and its affairs
wound up;

(12) any right of the remaining general partners to con-
tinue the business on the happening of an event of withdrawal
of a general partner; and
(13) any other matters the partners determine to include ]
therein, ’

(b) A limited partnership is formed at the time of the filing
of the certificate of limited partnership in the office of the
Secretary of State or at any later time specified in the certi-
ficate of limited partnership if, in either case, there has
been substantial compliance with the requirements of this
section. '

ComMMENT

The matters required to be set forth in the certificate of limited partnership are not dif-
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ferent in kind from those required by Section 2 of the prior uniform law, although certain
additions and deletions have been made and the description has been revised to conform
with the rest of the Act. I general, the certificate is intended to serve two functions: first,
to place creditors on notice of the facts concerning the capital of the partnership and the
rules regarding additional contributions to and withdrawals from the partnership; second,
to clearly delineate the time at which persons become generat partners and limited partners.
Subparagraph (b), which is based upon the prior uniform law, has been retained to make it
clear that the existence of the limited partnership depends only upon compliance with this
section, Its continued existence is not dependent upon compliance with other provisions of
this Act.

1 SECTION202. [Amendment to Certificate.]

2 (@) A certificate of limited partnership is amended by filing
3 a certificate of amendmeat thereto in the office of the Secretary
4 of State. The certificate shall set forth:

5 (1) thename of the limited partnership;

6 (2) the date of filing the certificate; and

7 (3) the amendment to the certificate.

8 (b) Within 30 days after the happening of any of the
9 following events, an amendment to a certificate of limited part-
10 nership reflecting the occurrence of the event or events shall be
11 filed:

12 (1) a change in the amount or character of the contribu-
13 tion of any partner, or in any partner’s obligation to make a
14 contribution;

15 (2) the admission of a new partner;
16 (3) the withdrawal of a partner; or

17 (4) the continuation of the business under Section 801
18 after an event of withdrawal of a general partner. :

19 (c) A general partner who becomes aware that any state-
20 ment in a certificate of limited partnership was false when
21 made or that any arrangements or other facts described have
22 changed, making the certificate inaccurate in any respect, shall
23 promptly amend the certificate, but an amendment to show a
- 24 change of address of a limited partner need be filed only once
25 every 12 months, '

26 (d) A certificate of limited partnership may be amended at
27 any time for any other proper purpose the general partners de-
28 termine. )

29 (&) No person has any liability because an amendment
30 to a certificate of ‘limited partnership has not been filed to re-
31 flect the occurrence of any event referred to in subsection (b)
32 of this Section if the amendment is filed within the 30-day
33 period specified in subsection (b). '

COMMENT
Section 202 makes substantial changes in Section 24 of the prior uniform law. Paragraph
() lists the basic events — the addition or withdrawal of partners or capital or capital
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obligations — that are so central to the function of the certificate of limited partnership
that they require prompt amendment. Paragraph (c) makes it clear, as it was not clear un-
der subdivision (2) (g) of former Section 24, that the certificate of limited partnership is in-
tended to be an accurate description of the facts to which it relates at all times and does not
speak merely as of the date it is executed. Paragraph (e) provides a *‘safe harbor’* against
clatms of creditors or others who assert that they have been misled by the failure to amend
the certificate of limited partnership to reflect changes in any of the important facts
referred to in paragraph (b); if the certificate of limited partnership is amended within 3¢
days of the occurrence of the event, no creditor or other person can recover for damages
sustained during the interim. Additional protection is afforded by the provisions of Section
304.

1 SECTION 203. [Cancellation of Certificate] A certifi-
2 cate of limited partnership shall be cancelled upon the dissol-
3 ution and the commencement of winding up of the partner-
4 ship or at any other time there are no limited partners. A
5 certificate of cancellation shall be. filed in the office of the
6 Secretary of State and set forth:

7 (1} the name of the limited partnership;

8 (2) the date of filing of its certificate of limited part-
9 nership;

10 (3} thereason for filing the certificate of cancellation;

11 (4) the effective date (which shall be a date certain) of
12 cancellation if it is not to be effective upon the filing of
13 the certificate; and

14 (5) any other information the general partners filing the
15 certificate determine.

COMMENT

Section 203 changes Section 24 of the prior uniform law by making it clear that the cer-
tificate of cancellation should be filed upon the commencement of winding up of the
limited partnership. Section 24 provided for cancellation ‘‘when the partnership is
dissolved"’.

1 SECTION 204. [Execution of Certificates.]
2 (a) Each certificate required by this Article to be filed in
3 the office of the Secretary of State shall be executed in the
4 following manner:

5 (1) an original certificate of limited partnership must
6 besigned by all partners named therein;
7 (2) a certificate of amendment must be signed by at least
8 one general partner and by each other partner designated in
9 the certificate as a new partner or whose contribution is de-
10 scribed as having been increased; and

11 (3) a certificate of cancellation must be signed by all
12 general partners;

13 (b) Any person may sign a certificate by an attorney-in-fact,
14 but a power of attorney to sign a certificate relating to the
15 admission, or increased contribution, of a partner must speci-
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16 fically describe the admission or increase.

17 (c) The execution of a certificate by a general partner con-
18 stitutes an affirmation under the penalues of perjury that the
19 facts stated therein are true. \

) COMMENT

Section 204 collecls in one place the formal requnrcmenls for the execuuon of ccruf‘ cales
which were set forth in Sections 2 and 25 of the prior uniform law. Those sections requnred
that each certificate be signed by all partners, and there developed an unnecessarily cum-
bersome practice of having each limited partner sign powers of attorney to authorize the
general partners to execute certificates of amendment on their behalf. Section 204 insures
that each partner must sign a certificate when he becomes a partner or when the certificates
reflect any increase in his obligation to make contributions. Certificates of amendment are
required to be signed by only one general partner and all general partners must sign cer-
tificates of cancellation. Section 204 prohibits blanket powers of attorney for the execution
of certificates in many cases, since those conditions under which a partner is required to
sign have been narrowed to circumstances of special importance to that partner. The for-
mer requirement that all certificates be sworn has been confined to statements by the
general partners, recognizing that the limited partner’s role is a limited one.

1 SECTION 205. [Amendment or Cancellation by Judicial Act.] If
2 a person required by Section 204 to execute a certificate
3 of amendment or cancellation fails or refuses to do so, any other
4 partner, and any assignee of a partnership interest, who is
5 adversely affected by the failure or refusal, may petition the
6 [here designate the proper court] to direct the amend-
7 ment or cancellation. If the court finds that the amendment or
8 cancellation is proper and that any person so designated has failed
9 or refused to execute the certificate, it shall order the Sec-
0 retary of State to record an appropriate certificate of amend-
1 ment or cancellation.

: COMMENT
Section 205 changes subdivisions (3) and (4) of Section 25 of the prior uniform law by
confining the persons who have standing to seek judicial intervention to partners and to
those assignees who are adversely affected by the failure or refusal of the appropriate per-
sons to file a certificate of amendment or cancellation.

SECTION 206. [Filing in Qffice of Secretary of State.)

{a) Two signed copies of the certificate of limited part-
nership and of any certificates of amendment or cancellation
(or of any judicial decree of amendment or cancellation) shall
be delivered to the Secretary of State. A person who executes
a certificate as an agent or fiduciary need not exhibit evidence
of his authority as a prerequisite to filing. Unless the
Secretary of State finds that any certificate does not conform
to law, upon receipt of all filing fees required by law he shall:

(1) endorse on each duplicate original the word ‘‘Filed”
and the day, month and year of the filing thereof;
12 (2) file one duplicate original in his office; and
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13 (3) return the other duplicate original to the person who
14 filed it or his representative.

15 {b) Upon the filing of a certificate of amendment (or judi-
16 cial decree of amendment) in the office of the Secretary of State,
17 the certificate of limited partnership shall be amended as set forth
18 therein, and upon the effective date of a certificate of cancel-
19 lation (or a judicial decree theréof), the ceruﬁcatc of llmxt-
20 ed partnershlp is cancelled.

COMMENT *

Section 206 is new. In addition to providing mechanics for the ccntral filing system, the
second sentence of this section does away with the requirement, formerly imposed by some
local filing officers, that persons who have executed certificates under a power of attorney
exhibit executed copies of the power of attorney itself. Paragraph (b) changes subdivision
() of Section 25 of the prior uniform law by providing that certificates of cancellation are
effective upon their effective date under Section 203, - -

1 SECTION 207. [Liability for False Statement in Certificate.]
2 If any certificate of limited partnership or certificate of amend-
3 ment or cancellation contains a false statement, one who
4 suffers loss by reliance on the statement may recover damages for
5 theloss from:

6 (1) any person who executes the certificate, or causes an-
7 other to execute it on his behalf, and knew, and any general
8 partner who knew or should have known, the statement to be false
9 at the time the certificate was executed; and

10 (2) any general partner who thereafter knows or should have
11 known that any arrangement or other fact described in the cer-
12 tificate has changed, making the statement inaccurate in any
13 respect within a sufficient time before the statement was relied
14 upon reasonably (o have enabled that general partner to can-
15 cel or amend the certificate, or to file a petition for its cancel-
16 lation or amendment under Section 205. )

COMMENT

Section 207 changes Section 6 of the prior uniform law by providing explicitly for the
liability of persons who sign a certificate as agent under a power of attorney and by con-
fining the obligation 10 amend a certificate of limited partnership in light of future events 1o
general partners.

SECTION. 208. [Notice.] The fact that a certificate of
limited partnership is on file in the office of the Sec-
retary of State is notice that the partnership is a limited part-
nership and the persons designated therein as limited partners are
limited partners, but it is not notice of any other fact.

W W N -

COMMENT
Section 208 is new. By stating that the filing of a certificate of limited partnership oniy
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results in notice of the limited liability of the limited partners, it obviates the concern that
ihird parties may be held to have notice of special provisions set forth in the certificate.
While this section is designed to preserve the limited liability of limited partners, the rotice
provided is not intended to change any liability of a limited partaer which may be created
by his action or inaction under the law of estoppel, agency, fraud, or the like.

1 SECTION 209. ([Delivery of Certificates to Limited Partners.}
2 Upon the return by the Secretary of State pursuant to Section
3 206 of a certificate marked *‘Filed’’, the general partners
4 shall promptly deliver or mail a copy of the certificate of limit-
S ed partnership and each certificate to each limited partner
6 unless the partnership agreement provides otherwise.

COMMENT
This section is new.

ARTICLE 3
Limited Partners

1 SECTION301. [Admission of Additional Limited Partners.)

2 (a) After the filing of a limited partnership’s original
3 certificate of limited partnership, a person may be admitted as an
4 additional limited partner:

5 (1) in the case of a person acquiring a partnership
6 interest directly from the limited partnership, upon the com-
7 pliance with the partnership agreement or, if the partnership-
8 agreement does not so provide, upon the written consent of all
9 partners; and

10 (2) in the case of an assignee of a partnership interest
Il of a partner who has the power, as provided in Section 704,
12 to grant the assignee the right to become a limited partner,
13 upon the exercise of that power and compliance with any conditions
14 limiting the grant or exercise of the power.

15 (b) In each case under subsection (a), the person acquiring
16 the partnership interest becomes a limited partner only upon
17 amendment of the certificate of limited partnership reflecting
18 that fact.

COMMENT .
Subdivision (1) of Section 301(a) adds to Section 8 of the prior uniform iaw an explicit
recognition of the fact that unanimous consent of all partners is required for admission of
new limited partners unless the partnership agreement provides otherwise. Subdivision {2}
is decived from Section 19 of the prior uniform law but abandons the former terminology
of “*substituted limited partner'".
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SECTION 302. [Voting.] Subject to Scction 303, the part-
nership agreement may grant to all or a specified group of the
limited partners the right to vote (on a per capita or other
basis) upon any matter.

WA =

COMMENT

Section 302 is new, and must be read together with subdivision (b) {5) of Section 303.
Although the prier uniform law did not speak specifically of the voting powers of limited
partners, it is not uncommon for partnership agreements to grant such power to limited
partners. Section 302 is designed only to make it clear that the partnership agreement may
grant such power to limited partners. If such powers are granted to limited partners beyond
the “‘safe harbor’* of Sectien 303(b) (5), a court may hold that, under the circumstances,
the limited partners have participated in ‘‘control of the business” within the meaning of
Section 303(a). Section 303(c) simply means that the exercise of powers beyond the ambit of
Section 303(b) is not ipso facto 10 be taken as laking part in the control of the business,

1 SECTION303. [Liability to Third Parties.] .
2 (a) Except as provided in subsection (d), a limited part-
3 ner is not liable for the obligations of a limited partnership
4 unless he is also a general partner or, in addition to the exercise of
5 his rights and powers as a limited partner, he takes part in the
6 control of the business. However, if the limited partner’s parti-
7 cipation in the control of the business is not substantially the
8 same as the exercise of the powers of a general partner, he is
9 liable only to persons who transact business with the limited
10 partnership with actual knowledge of his participation in control.

11 (b) A limited partner does not participate in the con-
12 trol of the business within the meaning of subsection (a) sole-
13 ly by doing one or more of the following:

14 (1) being a contractor for or an agent or employee of
15 thelimited partnership or of a general partner;

16 (2) consulting with and advising a general partner with re-
17 spect to the business of the limited partnership;

18 (3) acting as surety for the limited partnership;

19 (4) approving or disapproving an amendment to the part-
20 nership agreement; or .

21 {5) voting on one or more of the following matters:

22 (i) the dissolution and winding up of the limited part-
23 nership;

24 (1) the sale, exchange, lease, mortgage, pledge, or other

25 transfer of all or substantially all of the assets of the limit-
26 ed partnership other than in the ordinary course of its business;

27 (iii) the incurrence of indebtedness by the limited part-
28 nership other than in the ordinary course of its business;

29 (iv) achangeinthe nature of the business; or

30 (v) theremoval of a general partner.

31 (c) The enumeration in subsection (b) does not mean that
32 the possession or exercise of any other powers by a limited part-
33 ner constitutes participation by him in the business of the limit-
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34 ed partnership. :

35 (d) A limited partner who knowingly permlts his name to be
36 wused in the name of the limited partnership, except under circum-
37 stances permitted by Sectionl02(2)(i), is liable to creditors
38 who extend credit to the limited partnership without actual know-
39 ledge that the limited partner is not a general partner.

COMMENT

Section 303 makes several important changes in Section 7 of the prior uniform law. The
first sentence of Section 303 (a) carries over the basic test from former Section 7 — whether
the limited partner ““takes part in the control of the business' — in order 1o insure that
judicial decisions under the prior uniform law remain applicable to the extent not expressly
changed. The second sentence of Section 303 (a) reflects a wholly new concept. Because of
the difficulty of determining when the ‘‘control’* line has been overstepped, it was thought
it unfair to impose general partner’s liability on a limited partner except (o the extent that a
third party had knowledge of his participation in control of the business. On the other
hand, in order to avoid permitting a limited partner to exercise all of the powers of a
general partner while avoiding any direct dealings with third parties, the “‘is not sub-
stantially the same as’* test was introduced. Paragraph (b) is intended to provide a *safe
harbor’’ by enumerating certain activities which a limited partner may carry on for the
partnership without being deemed to have taken part in control of the business. Paragraph
(d) is derived from Section 5 of the prior uniform law, but adds as a condition to the limited
partner’s liability the fact that a limited partner must have knowingly permitted his name to
be used in the name of the limited partnership.

SECTION 304, [Person Erroneously Believing Himself Limited
Partner.] '

(a) Except as provided in subsection (b), a person who makes
a contribution to a business enterprise and erroncously but in
good faith believes that he has become a limited partner in
the enterprise is not a general partner in the enterprise and is
not bound by its obligations by reason of making the contribution,
receiving distributions from the enterprise, or exercising
any rights of a limited partner, if, on ascertaining the mistake,
10 he: .
11 (1) causes an appropriate certificate of limited part-
12 nership or a certificate of amendment to be executed and
13 filed; or
14 (2) withdraws from future equity participation in the
15 enterprise.
16 {(b) A person who makes a contnbunon of the kind des-
17 cribed in subsection (a) is liable as a general partner to any
18 third party who transacts business with the enterprise (i) be-
19 fore the person withdraws and an appropriate certificate is
20 filed to show withdrawal, or (ii) before an appropriate cer-
21 tificate is filed to show his status as a limited partner
22 and, in the case of an amendment, after expiration of the 30-day
23 period for filing an amendment relating to the person as a
24 limited partner under Section 202, but in either case only if

LA S W —
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25 the third party actually believed in good faith that the person was
26 a general partner at the time of the transaction.

'

COMMENT

Sccuon 304 is derived from Scctnon 11 of the prior uniform law. The “‘good faith”
requirement has been added in the first sentence of Section 304 (a). The provisions of sub-
division (2) of Section 304 (a) are intended to clarify an ambiguity in the prior law by
providing that a person who chooses to withdraw from the enterprise in order to protect
himself from liability is not required to renounce any of his then current interest in the en-
terprise so long as he has no further participation as an equity participant, Paragraph (b)
preserves the liability of the equity participant prior to withdrawal (and after the time for
appropriate amendment in the case of a limited partnership) to any third party who has
transacted business with the person believing in good faith that he was a general partner,

1 SECTION 305. [Information.] Each limited partner has the right
2 to: ,

3 (I) inspect and copy any of the partnership records re-
4 quired to be maintained by Section 105; and .

5 (2) obtain from the general partners from  time to time
6 upon reasonable demand (i) true and full information regarding
7 the state of the business and financial condition of the
8 limited partnership, (ii) promptly after becoming available, a
9 copy of the limited partnership’s federal, state and local
10 income tax returns for each year, and (iii) other information
11 regarding the affairs of the limited partnership as is just and
12 reasonable.

COMMENT

Section 305 changes and restates the rights of limited partnci's 10 information about the
partnership formerly provided by Section 10 of the prior uniform law.

ARTICLE 4
General Partners

SECTION 401. [Admission of Additional General Partners.} Af-
ter the filing of a limited partnership’s original certificate
of limited partnership, additional general partners may be admit:
ted only with the specific written consent of each partner.

B S

COMMENT

Section 401 is derived from Section 9 (1) (e) of the prior law and carries over the un-
waivable requirement that all limited partners must consent to the admission of an ad-
ditional general partner and that such consent must specifically identify the general partner
involved.,

1 SECTION 402, [Events of Withdrawal.] Except as approved by
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the specific written consent of all partners at the time, a
person ceases to be a general partner of a limited partnership
upon the happening of any of the following events:

(1) the general partner withdraws from the limited part-
nership as provided in Section 602;

(2) . the general partner ceases to be a member of the limit-
ed partnership as provided in Sectlon 702;

(3) the gemeral partner is removed as a general partner
in accordance with the partnership agreement;

(4) unless otherwise provided in the certificate of lim-
ited partnership, the general partner: (i) makes an assignment
for the benefit of creditors; (ii} files a voluntary petition
in bankruptcy; (iii) is adjudicated a bankrupt or insolvent;
(iv) files a petition or answer seeking for himself any re-
organization, arrangement, composition, readjustment, liquid-
ation, dissolution or similar relief under any statute, law, or
regulation; (v) files an answ'ger or other pleading admitting
or failing to contest the material allegations of a petition
filed against him in any proceeding of this nature; or (vi} seeks,
consents to, or acquiesces in the appointment of a trustee,
receiver, or liquidator of the general partner or of all or any
substantial part of his properties;

(5) unless otherwise provided in the certificate of limit-
ed partnership, [120} days after the commencement of any pro-
ceeding against the general partner seeking reorganization,
arrangement, composition, readjustment, liquidation, dissolution
or similar relief under any statute, law, or regulation, the
proceeding has not been dismissed, or if within [90] days after
the appointment without his consent or acquiescence of a
trustee, receiver, or liquidator of the general partnr or of
all or any substantial part of his properties, the appointment
is not vacated or stayed or within [90] days after the expiration
of any such stay, the appointment is not vacated;

(6) inthe case of a general partner who is a natural person,

(i) his death; or
(ii) the entry by a court of competent jurisdiction ad-
judicating him incompetent to manage his person or his estate;

(7) in the case of a general partner who is acting as a
general partner by virtue of being a trustee of a trust, the termi- °
nation of the trust (but not merely the substitution of a new trustee);

(8) in the case of a general partner that is a separate part-
nership, the dissolution and commencement of winding up of the
separate partnership;

(9) in the case of a general partner that is a corporation,
the filing of a certificate of dissolution, or its equivalent, for
the corporation or the revocation of its charter; or
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48 (10) in the case of an estate, the distribution by the fiduciary
49 of the estate’s entire interest in the partnership. )

COMMENT

Section 402 expands considerably the provisions of Section 20 of the prior uniform law
which provided for dissolution in the event of the retirement, death or insanity of a general
partnier. Subdivisions (1), (2) and (3) recognize that the general partner’s agency relation-
ship is terminable at will, although it may result in a breach of the partnership agreement
giving rise to an action for damages. Subdivisions (4) and (5) reflect a judgment that, unless
the limited partners agree otherwise, they ought to have the power to rid themselves of a
general partner who is in such dire financial straits that he is the subject of proceedings un-
der the National Bankruptcy Act or a similar pravision of law. Subdivisions (6) through
(10) simply elaborate on the notion of death in the case of a general partner who is not a

natural person. Gfeourotilitadditioneih do=tianduinitiopartiersinptarcomens'’
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1 SECTION 403. [General Powers and Liabilities.] Except as pro-
2 vided in this Act or in the partnership agreement, a general
3 partner of a limited partnership has the rights and powers and
4
5

is subject to the restrictions and liabilities of a partner in
a partnership without limited partners.

COMMENT
Section 403 is derived from Section 9 (1) of the prior uniform law.

1 SECTION 404. [Contributions by General Partner.} A general
2 partner of a limited partnership may make contributions to the part-
3 nership and share in the profits and losses of, and in distri-
4 butions from, the limited partnership as a general partner. A gen-
5 eral partner also may make contributions to and share in pro-
6 fits, losses, and distributions as a limited partner. A person
7 who is both a general partner and a limited partner has the
8 rights and powers, and is subject to the restrictions and li-
9 abilities, of a general partner and, except as provided in the part-
0 nership agreement, also has the powers, and is subject to the
11 restrictions, of a limited partner to the extent of his parti-
12 cipation in the partnership as a limited partner.

COMMENT

Section 404 is derived from Section 12 of the prior uniform law and makes clear that the
partnership agreement may provide that a general partner who is also a limited partner may
exercise all of the powers of a limited partner.

1 SECTION 405. [Voting.] The partnership agreement may grant
2 to all or certain identified general partners the right to vote
3 (on a per capita or any other basis), separately or with all or any
4 class of the limited partners, on any matter.
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Section 405 is new and is intended 10 make it clear that the Act does not require that the
limited partners have any right to vole on matters as a separate class.

BW N

. ARTICLE §
Finance

SECTION 501. [Form of Contribution.] The contribution of
a partner may be in cash, property, or services rendered, or
a promissory note or other obligation to contribute cash or
property or to perform services.

COMMENT

As noted in the comment to Section 101, the explicit permission to make contributions of
services expands Section 4 of the prior uniform law.

SECTION 502. [Liability for Contribution.]

(@). Except as provided in the certificate of limit-
ed partnership, a partner is obligated to the limited part-
nership to perform any promise to contribute cash or property
or to perform services, even if he is unable to perform because
of death, disability or any other reason. If a partner does
not make the required contribution of property or services,
he is obligated at the option of the limited partnership to
contribute cash equal to that portion of the value (as stated
in the certificate of limited partnership) of the stated con-
tribution that has not been made.

(b) Unless otherwise provided in the partnership agree-
ment, the obligation of a partner to make a contribution
or return money or other property paid or distributed in violation
of this Act may be compromised only by consent of all the
partners. Notwithstanding the compromise, a creditor of a limit-
ed partnership who extends credit, or whose claim arises, after
the filing of the certificate of limited partnership or an
amendment thereto which, in either case, reflects the obligation,
and before the amendment or cancellation thereof to reflect the
compromise, may enforce the original obligation.

COMMENT

Although.Séction 17 (1) of the prior uniform law required a partner to fulfill his promise

to make contributions, the addition of contributions in the form of a promise to render ser-

* vices means that a partner who is unable to perform those services because of death or

disability as well as because of an intentional default is required to pay the cash value of the

services.unless the certificate of limited partnership provides otherwise, Subdivision (b) is
derived from Section 17 (3) of the prior uniform law.

1

SECTION 503. [Sharing of Profits and Losses.] The profits



losses.
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and losses of a limited partnership shall - be allocated
among the partners, and among classes of partners, in the manner
provided in the partnership agreement. If the partnership
agreement does not so provide, profits and losses shall be allo-
cated on the basis of the value (as stated in the certificate
of limited partnership) of the contributions made by
each partner to the extent they have been recelved by the partner-
ship and have not been returned

)

t

"COMMENT

Section 503 is new. The prior uniform law did rot provide for the basis on which partners
share profits and losses in the absence of agreement.

OO0 bW N e

SECTION 504. [Sharing of Distributions.] Distributions of
cash or other assets of a limited partnership shall be
allocated among the partners, and among classes of partners,
in the manner provided in the partnership agreement. If the
partnership agreement does not so provide, distributions shall be
made on the basis of the value (as stated in the certificate
of limited partnership) of the contributions made by each
partner to the extent they have been recewed by the part-
nership and have not been returned.

COMMENT

Section 504 is new. The prior uniform law did not provide for the basis on which partners
share distributions in the absence of agreement. This section also rccogmzes that partners
may choose to share in distribution on a different basis than they share in profits and

ARTICLE6
Distributions and Withdrawal

SECTION 601. [Interim Distributions.] Except as provided
in this Article, a partner is entitled to receive distri-
butions from a limited partnership before his withdrawal
from the limited partnership and before the dissolution and
winding up thereof:

(1) 1o the extent and at the times or upon the happen-
ing of the events specified in the partnership agreement; and

(2) if any distribution constitutes a return of any
part of his contribution under Section 608§Z), to the extent
and at the times or upon the happening of the events specified
in the certificate of limited partnership.

COMMENT

Section 601 is new,
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SECTION 602. {Withdrawal of General Partner.] A general
partner may withdraw from a limited partnership at any time
by giving written notice to the other partners, but if the
withdrawal violates the partnership agreement, the limited part-
nership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset the
damages against the amount otherwise distributable to him.

. COMMENT

Section 602 is new but is generally derived from Section 38 of the Uniform Partnership

Act.
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SECTION 603. {Withdrawal of Limited Partner.] A limited
partner may withdraw from a limited partnership at the time
or upon the happening of events specified in the certificate
of limited partnership and in accordance with the partner-
ship agreement. If the certificate does not specify the time or the
events upon the happening of which a limited partner may with-
draw or a definite time for the dissolution and winding up
of the limited partnership, a limited partner may “withdraw
upon not less than 6 months’ prior written notice to each general
partner at his address on the books of the limited part-
nership at its office in this State.

COMMENT

Section 603 is derived from Section 16 (c) of the prior uniform law,

1
2
3
4
5
6
7
8
9

SECTION 604. . [Distribution Upon Withdrawal.} Except as
provided in this Article, upon withdrawal any withdrawing partner
is entitled to receive any distribution to which he is entitled
under the partnership agreement and, if not otherwise provided
in the agreement, he is entitled to receive, within a reasonable
time after withdrawal, the fair value of his interest in
the limited partnership as of the date of withdrawal based
upon his right to share in distributions from the limited
partnership.

COMMENT

_ Section 604 is new. 11 fixes the distributive share of a withdrawing partner in the absence
of an agreement among the partners.

1
2
3
4
5
6

SECTION 605. [Distribution in Kind.] Except as pro-
vided in the certificate of limited partnership, a partner, regard-
less of the nature of his contribution, has no right to demand
and receive any distribution from a limited partnership in
any form other than cash. Except as provided in the partnership
agreement, a partner may not be compelled 1o accept a distri-
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bution of any asset in kind from a limited partnership to the
extent ' that the percentage of the asset distributed to him
exceeds a percentage of that asset which is equal to the percent-
age in which he -shares in distributions from the limited
" partnership - B R

| L] '
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. ComMMEeNT
The first sentence of Section 605 is derived from Section 16 (3) of the prior uniform law.
The second sentence is new, and is intended (o protect a limited partner (and the remaining
partners) against a distribution in kind of more than his share of particular assets.

1 SECTION 606. [Right to Distribution.] At the time a partner
2 becomes entitled to receive a distribution, he has the status of,
3 and is entitled to all remedies available to, a creditor of the limit-
4 ed partnership with respect to the distribution.

COMMENT
Section 606 is new and is intended to make it clear that the right of a partner to receive a
distribution, as between the partners, is not subject to the equity risks of the enterprise, On
the other hand, since partners entitled to distributions have creditor status, there did not
seem to be a need for the extraordinary remedy of Section 16 (4) (2) of the prior uniform

1 SECTION 607. [Limitations on Distribution.] A partner may
2 not receive a distribution from a limited partnership to the
3 extent that, after giving effect to the distribution, all liabilities
4 of the limited partnership, other than liabilities to partners on’
5 account of their partnership interests, exceed the fair
6 wvalue of the partnership assets.

COMMENT
Section 607 is derived from Section 16 (1) (a) of the prior uniform law.

1 SECTION608. [Liability Upon Return of Contribution.)

2 (@ If a partner has received the return of any part
3 of his contribution without violation of the partnership
4 agreement or this Act, he is liable to the limited partnership
5 for a period of one year thereafter for the amount of the
6 returned contribution, but only to the extent necessary to
7 discharge the limited partnership’s liabilities to creditors
8 who extended credit to the limited partnership during the period
the contribution was held by the partnership.

10 (b) If a partner has received the return of any part of
11 his contribution in violation of the partnership agreement
12 or this Act, he is liable to the limited partnership for a
13 period of 6 years thereafter for the amount of the contribution

L~
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14 wrongfully returned. - . : e Cie s
15 (¢) A partner receives ‘a return of , his ontribution
16 -to the extent that a distribution. to him reduces his share of
17, the fair value of the net assets of. the limited partnership
18 below the 'value (as set forth in the certificate of limited
19 . partnership) of Lis contribution which has not been distributed
20 tohim. s

f

COMMENT

Paragraph (a) is detived from Section 17 (4) of the prior uniform law, but the one year
statute of limitations has been added. Paragraph (b) is derived from Section 17 (2) (b) of the
prior uniform law but, again, a statute of limitations has beeni added. Paragraph (c) is new.
The provisions of former Section 17 (2) that referred to the partner holding as “‘trustee”’
any money or specific property wrongfully returned ta him have been eliminated.

R ARTICLE 7
. Assignment of Partnership Interests

1 SECTION 701. [MNature of Parrnership Interest.] A partnership
2 interest is personal property. - . '

. COMMENT
This section is derived from Section 18 of the prior uniform law.

1 SECTION 702. [Assignment of Partnership Interest.] Except as
2 provided in the partnership agreement, a partnership in-
3 terest is assignable in whole or in part. An assignment of a part-
4 nership interest does not dissolve a limited partn¢-ship or
5 entitle the assignee to become or to exercise ' any rights of a
6 partner. An assignment entitles the assignee to receive, to
7 the extent assigned, only the distribution to which the assignor
8 would be entitled. Except as provided in the partnership agree-
9 ment, a partner ceases to be a partner upon assignment of
10 all his partnership interest.

COMMENT

Section 19 (1) of the prior uniform law provided simply that “‘a limited partner's interest
is assignable”’, raising a question whether any limitations on the right of assignment were
permitted. While the first sentence of Section 702 recognizes that the power (o assign may
be restricted in the partnership agreement, there was no intention to affect in any way the
usual rules regarding restraints on alienation of personal property. The second and third
sentences of Section 702 are derived from Section 19 (3) of the prior uniform law. The last
sentence is new.

1 SECTION 703. [Rights of Creditor.] On application to a court of

5
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competent jurisdiction by any judgment creditor of a partner,
the court may charge the partnership interest of the partner’
with payment of the unsatisfied amount of the judgment with
interest. To the extent so charged, the judgment creditor
has only the rights of an assignee of the partnership interest.
This Act, does not deprive any pariner of the benefit of any
exemption laws applicable to his partnership interest. : :

LB - S R - P )

CoMMENT

Section 703 is derived from Section 22 of the prior uniform law but has not carried over
some provisions that were thought to be superfluous. For exam ple, references in Section 22
(1) to specific remedies have been omitted, as has a prohibition in Section-22 {2) against
discharge of the lien with partnership property. Ordinary rules governing the remedies
available to a creditor and the fiduciary obligations of general partners will determine those
matters.

1 SECTION 704, [Right of Assignee to Become Limited Partner.)

2 (a) An assignee of a partnership interest, including an
3 assignee of a general partner, may become a limited partner
4 if and to the extent that (1) the assignor gives the assignee that
5 right in accordance with authority described in the certificate
6 of limited partnership, or (2) all other partners consent.

7 (b) An assignee who has become a limited partner has, to
8 the extent assigned, the rights and. powers, and is subject to the
9 restrictions and liabilities, of a fimited partner under the
10 partnership agreement and this Act. An assignee who becomes
11 a limited partner also is liable for the obligations of his
12 assignor to make and return contributions as provided in Article
13 6. However, the assignee is not obligated for liabilities un-
14 known to the assignee at the time he became a limited partner
15 and which could not be ascertained from the certificate of
16 limited partnership.

17 (¢) If an assignee of a partnership interest becomes a
I8 limited partner, the assignor is not released from his liability
19 to the limited partnership under Sections 207 and 502.

CoMMENT

Section 704 is derived from Section 19 of the prior uniform law, but paragtaph (b)
defines more narrowly than Section 19 the obligations of the assignor that are
automatically assumed by the assignes,

I SECTION 705. [Power of Estate of Deceased or Incompetent
2 Partner.] If a partner who is an individual dies or a court
3 of competent jurisdiction adjudges him to be incompetent to man-
4 age his person or his property, the partner’s executor, administra-
5 tor guardian, conservator, or other legal representative may
6 exercise all the partner’s rights for the purpose of set-
7 tling his estate or administering his property, including any
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power the partner had to give an assighee the right to become
a- limited partner. If a partner is a corporation, trust, or
other entity and is dissolved or terminated, the powers of
that partner may be exercised by its legal representative or
successor.

. COMMENT

Section 705 is derived from Section 2t (1) of the prior uniform law. Former Section 21
(2), making a deceased limited partner’s estate liable for his liabilities as a limited partner
was deleted as superfluous, with no intention of changing the liability of the estate.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

ARTICLE S
Dissolution

SECTION 801. [Nonjudicial Dissolution.] A limited part-
nership is dissolved and its affairs shall be wound up upon the
happening of the first to occur of the following:

(1) at the time or upon the happening of events specified in
the certificate of limited partnership;

(2) written consent of all partners;

(3) an event of withdrawal of a general partner un-
less at the time there is at least one other general partner
and the certificate of limited partnership permits the business
of the limited partnership to be carried on by the remaining
general partner and that partner does so, but the limit-
ed partnership is not dissolved and is not required to be wound
up by reason of any event of withdrawal, if, within 90 cays after
the withdrawal, all partners agree in writing to continue the
business of the limited partnership and to the appointment of
one or more additional general partners if necessary or desired; or

@) entry of a decree of judicial dissolution under Sec-
tion 802.

COMMENT

Section 801 merely collects in one place all of the events causing dissolution. Paragraph
(3) is derived from Sections 9 (1) (g) and 20 of the prior uniform law, but adds the 90-day
grace period,

1
-2
3
4
5

SECTION 802. [Judicial Dissolution.] On application by or
for a partner the lhere designate the proper court] court
may decree dissolution of a limited partnership whenever it is
not reasonably practicable to carry on the business in con-
formity with the partnership agreement.
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COMMENT
Section 802 is new.

SECTION 803. [Winding Up.] Except as provided in
the partnership agreement, the general partners who have not
wrongfully dissolved a limited partnership or, if none, the lim-
ited partners, may wind up the limited partnership’s affairs; but
the [here designate the proper court] court may wind
up the limited partnership’s affairs upon application of any part-
ner, his legal representative, or assignee.

COMMENT

Section 803 is new and is derived in part from Section 37 of the Uniform General Part-
nership Act.
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SECTION 804. [Distribution of Assets.] Upon the winding up
of a limited partnership, the assets shall be distributed as
follows:

(1) to creditors, including partners who are creditors, to the
extent permitted by law, in satisfaction of liabilities of the
limited partnership other than liabilities for distributions
to partners under Section 601 or 604;

(2) except as provided in the partnership agreement, to
partners and former partners in satisfaction of liabilities for
distributions under Section 601 or 604; and

(3) except as provided in the partnership agreement, to part-
ners first for the return of their contributions and
secondly respecting their partnership interests, in the pro-
portions in which the partners share in distributions.

COMMENT

Section 804 revises Section 23 of the prior uniform law by providing that (1) to the extent
partners are also creditors, other than in respect of their interests in the partnership, they
share with other creditors, (2) once the partnership’s obligation to make a distribution ac-
crues, it must be paid before any other distributions of an ‘‘equity’’ nature are made, and
(3) general and limited partners rank on the same level except as otherwise provided in the
partnership agreement.

- VR

ARTICLE9
Foreign Limited Partnerships

SECTION 901. [Law Governing.] Subject to the Consti-
tution of this State, (1) the laws of the state under which
a foreign limited partnership is organized govern its organi-
zation and internal affairs and the liability of its limited
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Section 90i isnew.
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partners, and (2) a forelgn limited partnership may not be
denied registration by reason of any difference between those
laws and the laws of this State.

COMMENT

'

SECTION 902. [Registration.] Before transacting busi-
ness in this State, a foreign limited partnership shall reg-
ister with the Secretary of State. In order to register, a
foreign limited partnership shall submit to the Secretary of
State, in duplicate, an application for registration as a for-
eign limited partnership, signed and sworn to by a general part-
ner and setting forth:

(1) the name of the foreign limited partnership and,
if different, the name under which it proposes to register
and transact business in this State; :

(2) the state and date of its formation;

(3) the general character of the business it proposes to
transact in this State;

(4) the name and address of any agent for service of
process on the foreign limited partnership whom the foreign
limited partnership elects to appoint; the agent must be an
individual resident of this state, a domestic corporation, or
a foreign corporation having a place of business in,
and authorized to do business in, this State;

(5) a statement that the Secretary of State is appoint-
ed the agent of the foreign limited partnership for service
of process if no agent has been appointed under paragraph
(4) or, if appointed, the agent’s authority has been revoked
or if the agent cannot be found or served w1th the exercise
of reasonable diligence;

(6) the address of the office required to be main-
tained in the State of its organization by the laws of
that State or, if not so required, of the principal office
of the foreign limited partnership; and

(1) _if the certificate of limited partnership filed in
the foreign limited partnership’s state of organization is
not required to include the names and business addresses of
the partners, a list of the names and addresses.

COMMENT

Section 902 is new. It was thought that requiring a full copy of the certificate of limited
partnership and all amendments thereto to be filed in each state in which the partnership
does busingss would impose an unreasonable burden on interstate limited partnerships and
that the information on file was sufficient to tell interested persons where they could write
to obtain copies of those basic documents.
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SECTION903. [Issuance of Registration.]

(@) If the Secretary of State finds that an application
for registration conforms to law and all requisite fees
have been paid, he shali:

(1) endorse on the application the word *‘Filed”, and.
the month, day and year of the filing thereof; ’

(2) file in his office a duplicate original of the appli-
cation; and ‘ '

(3) issue a certificate ~ of registration to transact
business in this State. ; ,

(b) The certificate of registration, together with a
duplicate original of the application, shall be returned to the
person who filed the application or his representative.

SECTION 904, [Name.] A foreign limited partnership
may register with the Secretary "of State under any name
(whether or not it is the name under which it is registered
in its state of organization) that includes without abbreviation
the words ‘‘limited partnership’’ and that could be registered
by a domestic limited partnership.

COMMENT

Section 904 is new,

1
2
3
4
5
6
7
8

SECTION 905. ([Changes and Amendments.] If any
statement in the application for registration of a foreign
limited partnership was false when made or any arrangements
or other facts described have changed, making the application
inaccurate in any respect, the foreign limited partnership
shall promptly file in the office of the Secretary of State
a certificate, signed and sworn to by a general partner, correct-
ing such statement.

COMMENT

Section 905 is new.

1
2
3
4
~ 5
6
7
8
9

SECTION 906. [Cancellation of Registration.] A
foreign limited partnership may cancel its registration
by filing with the Secretary of State a certificate
of cancellation signed and sworn to by a general partner.
A cancellation does not terminate the authority of the
Secretary - of State to accept service of process on the
foreign limited partnership with respect 10 [claims for
relief] [causes of action] arising out of the trans-
actions of business in this State.
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COMMENT

Section 906 is new,
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SECTION 907. [Transaction of Business Without Registra-
tion.} ,

(@) A foreign limited partnership transacting business in

this State may not maintain any action, suit, or proceeding
in any court of this State until it has registered in this
State.
" (b) The failure of a foreign limited partnership to regis-
ter in this State does not impair the validity of any contract or
act of the foreign limited partnership or prevent the for-
eign limited partnership from defending any action, suit, or
proceeding in any court of this State.

(©) A limited partner of a foreign limited partnership is not
liable as a general partner of the foreign limited partnership
solely by reason of having transacted business in this State
without registration.

(d) A foreign limited partnership, by transacting business
in this State without registration, appoints the Secretary of
State as its agent for service of process with respect to
[claims for relief] [causeés of action] arising out of the
transaction of business in this State,

COMMENT

Section 907 is new.

1
2
3
4

SECTION 908. [Action by [Appropriate Official.]
The [appropriate officiall may bring an action to restrain
a foreign limited partnership from transacting bu-iness in
this State in violation of this Article,

COMMENT
Section 908 is new.
ARTICLE 10
Derivative Actions

- JV W -SRI S R

SECTION 1001. [Right of Action.] A limited partner
may bring an action in the right of a limited partnership to
recover a judgment in its favor if general partners with author-
ity to do so have refused to bring the action or if an effort
to cause those general partners to bring the action is not
likely to succeed.

W
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COMMENT

Section 1001 is new.

1
2
3
4
5
6
7

SECTION 1002. [Proper Plaintiff.] In a derivative
action, the plaintiff must be a partner at the time of bring-
ing the action and (1) at the time of the transaction of which
he complains or (2) his status as a partner had devolved upon
him by operation of law or pursuant to the terms of the part-
nership agreement from a person who was a partner at the time
of the transaction,

COMMENT

Section 1002 is new,

B U NI e

SECTION 1003. [Pleading.] In a derivative action,

the complaint shall set forth with particularity the effort
of the plaintiff to secure initiation of the action by a gen-
eral partner or the reasons for not making the effort.

COMMENT

Section 1003 is new.

00 ~3 O\ Lh B b -

SECTION 1004. [Expenses.] If a derivative action
is successful, in whole. or in part, or if anything
is received by the plaintiff as a result of a judgment,
compromise or settlement of an action or claim, the
court may award the plaintiff reasonable expenses, in-
cluding reasonable attorney’s fees, and shall direct him
to remit to the limited partnership the remainder of those
proceeds received by him.

CoMMENT
Section {004 is new,
ARTICLE 11
Miscellaneous

SECTION 1101. [Construction and Application.] This Act
shall be so applied and construed to effectuate its general pur-
pose to make uniform the law with respect to the subject of
this Act among states enacting it,

SECTION 1102. [Short Title.] This Act may be cited as the
Uniform Limited Partnership Act.

SecTioN 1103, [Severability.] 1f any provision of this Act
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or its application to any person or circumstance is held
invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect
without the invalid provision or application, and to this
end the provisions of this Act are severable.

SECTION 1104 [Effective Date, Extended Effective Date
and Repeal.] Except as set forth below, the effective date of
this Act is and the following Acts [list prior limited part-
nership actsl are hereby repealed:

(1) The existing provisions for execution and filing of
certificates of limited partnerships and amendments thereunder
and cancellations thereof continue in effect until [specify
time required to create central filing system], the
extended effective date, and Sections 102, 103, 104, 105,
201, 202, 203, 204 and 206 are not effective until the extended
effective date.

(2) Section 402, specifying the conditions under which a
general partner ceases to be a member of a limited partnership,
is not effective until the extended effective date, and the
applicable provisions of existing law continue to govern until
the extended effective date.

(3) Sections 501, 502 and 608 apply only to contributions
and distributions made after the effective date of this Act.

(4) Section 704 applies only to assignments made after the
effective date of this Act.

(5) Article 9, dealing with registration of foreign limited
partnerships, is not effective until the extended -effective
date.

SECTION 1105. [Rules for Cases Not Provided for in This
Act.] In any case not provided for in this Act the provisions of
the Uniform Partnership Act govern.

\

/2
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EXHIBIT A-1

UNIFORM LIMITED PARTNERSHIP ACT* (19706)

e

ARNCLE )

General Pravisions

(1) "Administrator" means the chief
officer of the Michigan Departiment
‘of Commerce or his designated repre-
sentative.

rendered, or a promissory note or other binding obligation

to contribute cash or propcity or to perform services, which a

partner contributes to a limiled partnership in his capacity

10 asa partner.

1 Sr [ “Event of withdrawal of a general pariner™ micans an (4)
12 event that causes a person to cease (0 be a gencral pariner as

13 providedin Section 402, '

14 &3 I "Forcign Timited partnership™ means a partncrship Tormed (5)
15 wundcr the laws of any State other than this State and having

16 as parincrs one or more general partners and one or more limited -

17 partncrs.

18 &3 T " General partner’” means a person who has been admitted (6)
19 1o a limited parinership as a gencral pariner in accordance

20 with the parinership agrecment and named in the certificate

21  of limited partnership as a general partner.

2 &3 | “'Limited pariner’” means a person who has heen admitled (7)
23 to a limited parinership as a limited partner in accordance with

24 the parinership agreement and named in the certificale of

25 [limited partnership as a limited pariner.

26 & | 'Limited partnership™ and  *‘domestic limited partner- (8)
27 ship’" mcan a partnership formed by 2 or mote persons under

28 the laws of this State and having one or more general pariners

29 and oncor more limiled partners.

30 ¢2% 1 “‘Pariner™ means a limited or gencral pariner, (9)

I S+CHON 101 [Definitions.] As wsed in this Acl, unless

2 thc context atherwise reguires:

3 v TCernficate of limiled partnership™ means the certifi-

4 |catc rcferred 1o in Section 201, and  the certificale as

5 lamended, Or restated. (2)
6 & 1Contribution™  means  any _ cash,  property,  services (3)
7

]

9

k) &9 | “Partncrship agrecment”™ means any valid agrecment, (10)
32 written or oral, of the partners as 1o the affairs of a limited
33 partnership and the conducl of ils business.

34 (%] “Partnership interest” mcans a partner’s share of the (11)
35 profils and losses of a limited partnership and the right to

36 receive disiributions of partnership assels. 1

37 (449 ] ““Person’’ mmecans a natural person, partncrship, fimited (12)
38 partoership (domestic or foreign), trust, estale, association,

39 corporation,or any other legal entity, (13)
40 33 ] “*State’” means a slate, terrilory, or possession of the

41 United States, the District of Columbia, or the Commonwecalth of
42 Puerto Rico.



16
17
18

-132-

Stonton 102, [Neme) The wanme of cach lmited  pantiner.
ip oas set Torth inite catificate ol Himited  partnership:

(1) shall contain withowt abloevintion the wards limited
parinership';

(2) may not contain the name of a inited partner unless (i) il
ivalso the name of o gencral puntner o the corporale e
of a corporate gencral partner, o (i) the bininess of the
fimited partnership  had  heen  carried  on wnder that - name
before the admission of that limited pariner;

(1) may not contain any word or phrase indicating o implying
that it is organized other than for a puipose stated in ils
certificate of limited partnership;

i (4) ot Be— e R A — AR A‘uxg-_rﬂ:u-n’y cwnlar—ton
the name of any corporation or limited patin areganized
under the laws of this State or L or rcpislered as a
forcign corparation or limi Arinership in this State; and

(5) may Contain the following words [here insert

See attachment #1,
next page.

(5) may not contain the words “corporation" or

" . .
incorporated" or any abbreviation or derivative
thereof. ‘

!
2
3
4
5
6
7
3

9
10
11
12
13
14
15
16
17

18
19
20
21
22
2
24
25
26
27

SECIHION 103, [Reservation of Name.)
(a) The ‘exclusive right to the use of a name may be
reserved by: 4

(1) any pcrson intending to organize a limited
parinership under this Act and to adopt that name;

(2) any domeslic limited partnership or any fureign
. limited partnership repistered in this State which, in cither
casc, intends to adopt that name; .

(3) any forcign limited parinership infending to register
in this State and adopt that name; and .

(4) any person intending lo organize a forcign limited
partnership and inlending to have it register in this State
and adopt that name.

(b) The reservation shall be made by filing with lhcm administrator,

etary—of—Stke an ‘application, execuled by the applicant, 10
reserve a specified name. I the [ Secarary—ef—itate [inds > administrator

that the name is available for use by a domeslic or foreign

. . . . ~%nd all filipng fees required

fimited pnrlncrslup,ﬁc shall rescrve the name for the exclusive y law have béen paid,

use of the applicant for a criod [eF—20—dayr—Oucebaung

Wﬁﬁmwmm\expiring at the end of the
fourth full calendar month

- i i ; : following the month in which

wame. The right to the exclusive use of a res d the application was filed.
: rescrved name may be The administrator, for good

transfcrred to any other person by filing in the office of the

Seccalary—of—Statma_nolice of the transfer, cxecuted by the cause shown, may extend the
applicant for whom the name was reserved and specifying reservation for periods of not
the name and address of the transferce. : ; J ;g;tE:rZazﬁan I%Ioiaisrtl‘iazhan

2 extensions shall be

granted.

administrator
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ATTACHMENT #1

SECTION 102. [Name.]

(4) shall be such as to distinguish it upon the records in the
office of the administrator from (i) the name of each other
domestic limited partnership, (ii) the name of each foreign limi-
ted partnership authorized to transact business in this State and
the name under which each such foreign limited partnership has
registered in this State, (iii) each name currently reserved under
Section 103 or assumed under Section 104, (iv) the name of each
domestic corporation and each foreign corporation authorized to
transact business in this State, and (v) each corporate name
. currently reserved or registered under the business corporation
act or a predecessor act and each corporate name assumed under
section 217 of the business corporation act; and
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| SECTION 104. [Transacting Business Under Assumed Name; Certificate.]
See attachment #2, next page.

: - 105
I S1Cnon H-Al (Specified  Office and  Agenf]\Each Timi==>3 Resignation of Agent.
2 ted p:nlncuhipslmllcunlinumnlym:uinlnininlhicSlnlc: . (a)
3 (1) an olfice, which may but nced nol be a piace of s
4 business in this State, at which shall _be  kept the records 106
5 required by Scction #8910 he maintained; and
6 (2) an agent for scivice of process on the liwited partner-
7 ship, which agent must he an individual resident af this Slate,
8 a domestic corporation, or a foreign corporation authorized
9 10 do business in this State.
(b) See attachment #3, next’ page.
106
1 SECTION +85 [Records to be Kept.] Each limited pari- }05(8)(1)
2 nership shall keep at the office referred to, in Section | o4
3 the following: (1) a current list of the Tull name and last known ,or residence
4 businessaddicss of cach pariner,set forth in alphabetical order .
S {2) a copy of the ccrli?icnle ‘:)I' Iimited parlr:lcrship and aII\_Withln each category,
6 certificates of amendment thereto, [ Together  with  executed
7 copies of any powers of attorney pursuant to which any certi-
8 ficate has been executed, (3) copies of the limited partner- “Logtated certificates of limited
9 ship's fcderal, state and local income tax relurns and reports, partnership and certificates filed

10 if any, for u?e 3 .mosl recenl ):ears, and (4) copies of pursuant to Section 104(a),
11 any then effective written partnership agrecmenls and of any
12 financial statements of the limited partnership for the 3
13 most sccent years. Those records are subject lo inspection and _such
14 copvingaa! the reasonable request, and at the cxpense n[’k . .
15 pa?i'ncfa}am B by any partner or his designated
e h 1 c d representative during ordinary
— .sl?ec1fy1ng separately the general partners and . ... ..o hours,
limited partners and -

W 7 H . - .

1 SECHON 41-b9- {Nature of Business.] A limiled parinership

2 may carry on any business that a partncrship without limited pari- _as, therwise provided by law.
3 ners may carry on excep 5 R et

108
SECTION 107,  [Business Transactions of Partner with Partner-

ship.] Except as provided in the parinership agree-
ment, a partner may lend money 1o and transacl other business
with the limited parinership and, subject to other applicable
law, has thc same rights and obligalions with 1espect there-
to as a person who is not a partner.

DN -

SECTION 109. [Agreement to Pay Interest in
Excess of Legal Rate; Defense of Usury Prohibi-
ted.] A domestic or foreign limited partmnership,
whether or not formed at the request of a lender,
may by agreement in writing, and not otherwise,
agree to pay a rate of interest in excess of the
legal rate (including, without limitation, a rate
of interest in excess of the rate set forth in
Act No. 259 of the Public Acts of 1968, being
sections 438.41 and 438.42 of the Michigan Com-
piled Laws) and in such case the defense of usury
is prohibited.
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ATTACHMENT #2

y

SECTION 104. [Transacting Business Under Assumed Name Certifiéaté.]

(a) A domestic limited partnership may transact its business under
any assumed name or names other than its name as set forth in its
certificate of limited partnership and a foreign limited partnership may
transact its business under any assumed name or names other than the
name under which it has registered in this State if not precluded from
use by Section 102(2), (3), (4) or (5), and the same name may be
assumed by 2 or more domestic or foreign limited partnerships participat~
ing together in any partnership or joint venture by filing with the
administrator a certificate stating the name as set forth in the
certificate of limited partnership, in the case of a domestic limited
partnership, or under which it has registered in this State, in the case
of a foreign limited partnership, and the assumed name under which the
business is to be transacted. Such certificate shall be effective for
a period expiring on December 31 of the fifth full calendar year following

the year in which it was filed, unless sooner terminated by the filing with l

the administrator of a certificate of termination of assumed name or by the
dissolution and the commencement of winding up of a domestic or foreign
limited partnership or the filing with the administrator of a certificate
of cancellation of registration of a foreign limited partnership. It may
be extended for additional consecutive periods of 5 full calendar years
each by the filing with the administrator of similar certificates not
earlier than 90 days preceding the expiration of any such period. The
administrator shall notify the limited Partnership of the impending
expiration of the certificate of assumed name no later than 90 days before
the initial or subsequent 5-year period will expire. This Section does not
create substantive rights to the use of a particular assumed name.

(b) Each certificate filed pursuant to Section 104(a) shall be executed
by at least one general partner.

s .

[y

o e

.-
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ATTACHMENT {3

SECTION 105. [Specified Office and Agent; Resignation of
Agent.] ‘ S ‘ . )

* - *

(b) An agent for service of process on a domestic or foreign
limited partnership may resign by filing a written notice thereof
with a general partner of such domestic or foreign limited
partnership and with the administrator. The general partners shall
promptly appoint a successor agent and shall promptly cause the
certificate of limited partnership to be amended, in the case of a
domestic limited partnership, or a certificate pursuant to Section
905 to be filed, in the case of a foreign limited partnership, to
reflect such appointment. The appointment of the resigning agent
terminates upon the (i) appointment of a.successor and the filing
of a certificate of amendment or restated certificate of limited
partnership, in the case of a domestic limited partnership, or a
certificate pursuant to Section 905, in the case of a foreign
limited partnership, reflecting such appointment, or (ii) expiration
of 30 days after receipt of the notice by the administrator, which-
ever first occurs,
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ARTICLED
Formation: Certificare of Limited I’urlm'rshiﬁ coe

SECHON20L.  [Certificate of Limited Partnership. ]
(a) In order to form a limired parinership two or morc per-

sons most cxecute a certificate of limited partnciship. The ceiti- .

ficate shall be filed in the officc of the Saw TR M T

and sct forth:

(1) the namc of the limited partnership;

(2) the pencral characier of its business: .

(3) the address of the office and the name and address of
the agent for service of process required 1o be nininlnincd by

Scction Ka4;
(4) the name and the businessy address of cach partner

105(a)

(specifying  scparately  the  general partners  and Ilimited

partners);
(5) the amount of cash and 2 description and statement

of the agreed value of the other properly or services contrib--

limited

uled by eachfpartner and which cachypartner has agrecd to contrib-

limited

ute in the future;
(6) the times at which or events on the happening of

which any additional contributions agreed to be made by each mmm— 1limited

partner are 1o be made;

{7) any power of a limited partner to grant the right (0o be-
come a limiled partner 1o an assignee of any part of his part-
ncrship interest, and the terins and conditions of the power;

(8) if agreced upon, the time at which or the evenls on the
happening of which a partder._may terminate his mcmbership

in the limited partnership and|the amount of, or the meihod
of dctermining, the distribution to which he may be entiiled
respecting  his  partnership  inlerest, and the terms and
conditions of the termination and distribution:

administrator.

OoT residence

N, in the case of a

limited partner,

(9) any right of a[pariner (o receive disiributions of prop-
erty, including cash from the limited partnership:

"N limited

(10) any right of a] partner to receive, or of a general

_Nlimited

pariner to make, dureibutrons (0 a|partner] which include a

limited

teturn of all or any part of thejpartner’s contribution:

limited

(11) any time at which or evenis upon the happening of
which the limited partnership is 1o be dissolved and its affairs
wound up; '

(12) any right of the remaining general pariners to con-
tinue the business on the happening of an event of wilhdra»\(val
of a gencral partner; and

(13) any other malters the partners delermine to include
therein.

(b) A limited partnership is formed elthemtimemaimibomfilitgem—mee on th

as provided in
section 206.

of the certificate of limited partnership
Sccretary of State or at any later time s 1Ic certj-
ficate of limited partnershi - cither case, (here has
bcen substapli phance with the requirements of this

» distribut iions

e effective date
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SECTION 202, [Awmendment ta Certificare. ) e G
ta) A certificate of limited partnership is amended by filing

a certificate of amendment theiclo in the office of thel becratv administrator.
eLS-t-a-t-ol . l‘hcccrhﬁc:;llz]ishl.jdl_s[cllforlh: — . of amendment
(1) thenameo “\c tmtied partnershipg . of its original
(2) the datcof filing+ke certiflicatel and - .
L of limited partnership
(3)  the amendmentto the certificates o g
(h) Within 38 days - alier _the_happening of any of the Yr arfler.l ments ]
following cvents, an amendment (o a certificate of limited part- f limited partnership.
nership reflecting the occurrence of the event or events shall be 60 ’
filed: L . L o ‘
(1) a change in the amount or character of the contribu- 'jllmlted
tion of any] pariner, or in any[pnrlncr's obligation to make a ).imited

conlribution;
(2) thc admission of a new partncr;
(3) the withdrawal of a pariner; or
(4) the continuation of the business under Scction ROI
after an event of withdrawal of a gencral partner.

{c) A general pariner who becomes aware that any state-
ment in a certificate of limited partnership was [alse when
made or that any arrangements or other facts described have
changed, making the certificate inaccurale in any respect, shall
promptly amend the certificate, but an amendment to show a
change of address of a limited pariner need be filed only once
every 12 months, . ' .

(d) A certificate of limiled partnership may be amended al
any time for any other proper purpose the genceral partners de-
termine.

(¢) No person has any liability because an amendment ,
to a cerlificate of limited partnership has not been filed to re-
flee! the occurrence of any event referred (o in subscction (h)
of this Section if the amendment is filed within the 3eday
period specified in subsection (b).

—— 60

om See attachment 4,
next page.

SECTION 203, [Cancellution of Cer!iﬂcale.](a[‘)/\ certifi-
cate of limited partnership shall be cancclled upon the dissol-
ution and the commencement of winding up of the pariner-
ship or at any other time there are no limiled partners. A
certificate of cancellation shall be filed in the office of the

Secrerary-ofStatd and set forth: administrator
(1} the name of the _limiled partnership;
(2) the date of filing of ilsfcertificate of limited palr\original
nership; o

(3) the reason for filing the certificate o

f cancellation; and

is not upon the filing of

3 | any other information the general partners filing the

certificate delérminc.J N

(4)

\(b) The certificate of limited partnership is
cancelled on the effective date of the cer-
tificate of cancellation as provided in
Section 206.




-139-

ATTACHMENT #4

(f) The provisions of a limited partnership’s certificate of
limited partnership which are then in effect and operative, as
theretofore amended, may be integrated into a-single instrument,
and at the same time its certificate of limited partnership may
also be further amended by the execution and filing of a restated
certificate of limited partnership. An amendment effected in
comnection with the restatement and integration of the certificate
of limited partnership is subject to any other provision of this
Act, not inconsistent with this subsection which would apply if a
certificate of amendment were filed to effect such amendment, A~
restated certificate of limited partnership shall be specifically
designated as such in the heading thereof and shall state, either
in the heading or in an introductory paragraph, the limited partner-
ship's present name, and, if it has been changed, all of its former
names and the date of filing of its original certificate of limited
partnership. -

(g) The certificate of limited partnership is amended on the
effective date of the certificate of amendment or restated
certificate of limited partnership effecting an amendment as pro-
vided in Section 206.

......
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SECTION204.  [Evecution of Crrtificates.}
s Asticle 1o be filed

4) Each certificate requited by thi L
llu(- )ufﬁcc of the | Secretasy—ol—date hall br cxcecuted 1 the administrator
following manucer:

(3) an original coitificate ol limited partuciship  must
be signed by all partners named therein; o

(2) a certificale of amendment]must be signed by at lcasl \\or a restated certificate of
one general partncr and by cach other parinet designaled in limited partnership

the cerlificate as a new parincr oOF whose contribution is de-

scribed as having been increased; and
(3) a certificate of cancellation must be signed hquu *at least one
peneral partnetg]
(b) Any pcrson may sign a[ccrllhcalc]by an_ aitorney-in-lacly ~~ any

PN PRI ry 1 r TP CTEE T SR N required or permitted to be
M:‘xl\n-nr FEY T Y S el bt ¥ 8 - d h. A
nereased rnn!r:hnlinn' alg-pasiucs FITPTEI I T T-1= flled under this ct

admison ..o 1

PRm—— —

Cieallv describethe qrh‘h;rr;nn PRI T LT

(c)'The exccution of a certificate by a gencral parlner con-
clitutes an affirmation under the penalties of perjury that the
facls stated thercin are true.

, a restated certificate of

SECTION 205.  [Amendment or Cancellation by Judicial Act.)If 1imited partnership or a
a  person fequired by Section 204 to execute a cerlificate certificate of

of amendment{e+ canccllation fails or refuses t¢ do so, any olher
partner, and any assignee of a partnership interest, who is_J— circuit court of the county
adversely affected by the failure or refusal, may petition the in which the office referred

fhere—desippate—the—preper——eenrt] (0 direct the amcend- " to in Section 105(a)(l) is
mentjor canccllation. If the court finds that the amendmentgor located

cancellation is proper and that any person so designaled has failed
or refused 10 execmte the certificate, it shall order the D
selary—of-State to record an appropriate certificaie of amcend- administrator
mentjorjcancellation. :

, restatement

~——_certificate of

, restated certificate of
limited partnership

SECTION 206. [Filing in Office ojrgemmeaep&m.]
i s H N _ Administrator
nership and of any cerlificates of amendment or cancellghOn
(or of any judicial decree of amendment or canccllatiopy” shall
be delivered to the Sccretary of State. A person who exccules See attachment #4, next
ihit evidence page.

a certificate as an agent or fiduciary nced not ¢
of his authority as a prerequisile 10 fgig. Unless the
Secrctary of State finds that any certific does not conform
1o law, upon receipt of all Filing fees requised by faw he shall:

(1) endorse on each duplicalgHriginal the word **Filed™
and the day, month and year of thefiling thereof;

(2) file one duplicate original in his oflice; and

'

(3) rcturn the ot
filed it or his represen
{b) Upon the HAling of a certificate of amendment (or judi-
cial deeree ol 4mendment) in the office of the Secretary of State,
fe of limited parinership shall be amended as set forth
/and upon the effcctive date of a certificale of cancel-
7 (or a judicial decrce thereof), the certificate of hmit-
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ATTACHMENT #5

SECTION 206. [Filing in Office of Administrator.]

(a) A document required or permitted to be filed under this
Act shall be filed by delivering the document to the’ adminis-
trator together with the fees and accompanying documents required
by law. A person who executes a certificate as an attorney-in-fact,
agent or fiduciary need not exhibit evidence of his authority as a
prerequisite to filing. If the document substantially conforms to
‘the requirements of this Act, the administrator shall endorse upon
it the word "“filed" with his official title and the dates of receipt
and of filing thereof, and shall file and index the document or a
microfilm or other reproduced copy thereof in his office. If so
requested at the time of the delivery of the document to his office,
the administrator shall include the hour of filing in his endorsement
thereon. The administrator shall prepare and return a true copy of
the document, or at his discretion the original thereof, to the person
who submitted it for' filing showing the filing date thereof. The
records and files of the administrator relating to limited partner-
ships shall be open to reasonable inspection by the public. The
records or files may, at the ‘discretion of the administrator, be
maintained either in their original form or in microfilm or other
reproduced form. The admwinistrator may make copies of all documents
filed under this Act, or any predecessor Act, by microfilm or other
process and may destroy the originals of the documents so copied.

(b) The document is effective at the time it is endorsed unless a
subsequent effective time is set forth in the document which shall not
be later than 90 days after the date of delivery.

(¢) The administrator may, at his discretion, require that a docuwent
required or permitted to be filed under this Act be on a form prescribed

by the administrator.
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SLCHION 207, (Liability for False Statement in Certificate.)
H any certificate of linvited pastnership o certificate of amend-

, restated certificate ‘of

suffers loss Dy efiance on the sfatcmenmt may recover damages Tor

the loss from:
6 (1) any person who cxecntes the certificate, or causes an-

7 ather 1o exceute it on his behall, and kneweand any genera)
R pauincr uwho kpew o chesbd-bavebaug, the statement (o be false

9 at the time the centificate was execuled; and .

10 {2) - any peneral partner who thereafter knows arwrhasdkl-baus
11 luowa, that any arrangemertt or other fact described in the cer-
12 tilicate has changed, making the statement inaccurale in any
13 respect within a sufficient time before the statement was rclied
14 upon rcasonahly 1o have cnabled that general partner to can-
15 c¢cl or amend the certificate, or to file a pelition for its cancel-

!

2

K| lncnlW[(.lmﬂhlmn contams a  false stalcment, onc who
4

S

\ limited partnership

certificate of

; provided, however, the

16 lation or amendment under Scction 205/

provisions of this sub-
section are subject in all
respects to the provisions
of Section 202(e).

Y SecTiON 208, [Notice.}] - The fact that a certificate of

2 Tlimited partnership is on file ip the office of lhelékm— administrator

3 sclark-of-Sdate is nolice thal the partnership is a limited part-

4 nership and the persons designated thercin as Iimited pariners are and is notice of the matters

5 limited partners\but it is not notice of any other fact. included therein that are
specified in Sections 201(a)
(1) through (12) or that are

1 SeCchion 209, lDehvcry of Certificates to Limited Partners.) included therein pursuant to

2 Upon the return by lhe[Se-s—:-e-l—a-a.—@-{-S-Lm pursuant to Scction any other section of this Act,

3l 206 of aj ccrhﬁmlelmadecd_—..ulcdw the pencral partners '\ )

4] shall promplly deliver or mail a copy ol e CeriiNcale aialimiie administor

3| ed—paetnersiip—and—each—cestifeate 10 cach limited pariner

6] unless the parinership agreement provides otherwise. of limited partnership,

: certificate of amendment,
restated certificate of
limited partnership or

ARTICLE 3 certificate of cancella-
I tion,
Limited Partners

| SECTION3O0L.  [Admission of Additional Limited Periners.) true copy or original of a
2 (@) After the filing of a limited partnership's original

3 certificate of fimited partnership, a person may be admitted as an

4 additional limited partner:

5 (1) in the case of a person acquiring a partnership

6 interest directly from the limiled partnership, upon the com-

1 pliance with the partnership agreement or, if the partnership-

8 agreement does not so provide, upon the written consent of all

9 partners; and

10 (2) in the case of an assignee of a parinership interest :

It of a partner who has the -power, as provided in Scction 704, ’

12 to grant the amgnec the right (o become a limited partner,

13 upon the exercise of that power and compliance with any conditions

14 limiting the grant or exercise of the power.
15 (b) In cach case under subsection (a), the person acquiring
16 the parinership interes| becomes a limited partner only upon
17 amendment of the cerlificate of limited parinership reflecting ’
18 that lact.
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i

Sienon 302, [Foring.]  Subject 1o Scction 301 lhc parl-

nership agreement may grant to all or a specificd group of the pwith or without the’
limifed partners the right to voie @ a per mpun ar other . concurrence of general
hasis) upon any matler, : partners

H

SECTION 303,  [Liability to Third Parties.} - .

(a) Except as pravided in subsection (d), a limited parl-
ner is not liable for the obligations of a limiled partnership
unless he is also a general pariner or, in addition to the exercise of
his rights and powers as a limited partner, he takes part in the
control of the business. However, if the limiled partner’s parti-
cipation in  the control ol the business is not substantially the
same as the exercise of the powers of a general partner, he is
liable only to persons who transact busincss with the limited
partnership with actual knowledge of his participation in control.

(b) A limiled partner does not participate in the con- .
trol of the business within the meaning of subseclion (a) sole- rg) approving or disapprov-
ly by doing one or more of the following: ing a transaction in-

(1) being a conlraclor for or an agenl or employee of lving an actual or
the limited partnership or of a general partner; volving £14 £

(2) consulting with and advising a general partner with re- potential con ct o
spect 1o the business of the limited partnership; interest between a

(3) acling as surety for the limited partnership; general partner and the

(4) approving or disapproving an amendment to the part- limited partnership;
nership apreement; of°
voting on one or more of the following matters: (6)
- - - T — requesting or attending
ner‘hip'(l) the dissolution and winding up of the limited part a meeting or partners;

(i) the sale, exchange, lcase, morlgage, pledge, or other i or
transfer of all or substantially all of the assets of the himit-
cd partnership other than in the ordinary course of its business;
, (3iii) the incurrence of indebledness by the limited part- 7
nership other than in the ordinaty course of its business;
(iv) achangein the nature of the business; or
(v) theremoval of a general partner.
(¢) The enumeration in subsection (b) does nol mean that
the possession or cxercise of any other powers by a limited part-
ner constitutes participation by him in the business of the limit-
ed parinership.
(d) A limited partner who knowingly perimits his name 1o be
used in the name of the limited partnership, exceptl unders circum-
stances permmifted by Sectionl02(2)i), is hable to creditors
who exiend credif to the limited partnership without actual know-
ledge that the limited partner is not a general pasiner,
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I SECTION 304, [Person Erroncously Believing Himself [.imited
2 lartner.} '
3 (a) Except as provided in subscction (D), a person who makes
4 a contribution to a business entarprise and cironcously hut in
5 pgood faith hbelicves that he has bceome a limited patner in
6 the cnlcrprise is nol a general pariner in the cnterprise and s
7 not bound by its obligations by reason of making the contribution,
8 recciving distributions  from the cnterprisc, ©F  cxcreising
9 any rights of a limited partner, if, on ascertaining the mistake,
10 he: ]
1 . (1) causes an appropriate certificate  of limited part- ~°
12 nership/er=a= ccrtificate of amcndment j1o_be exccited and Allg; iiszated certificate
13 filed; or mited partnership
14 (2) withdraws from future cquily participation in  the
15 enierprise.
16 (b) A person who makes a contribution of the kind des-
17 crihed in subscction (a) is liable as a pencral partner to any
I8 third party who transacts business with the 'cnlc?prisc (i) be-
19 fore the person withdraws and an appropriate ceriificate is
20 filed to show withdrawal, or (ii) before an appropriate cer-
71 tificate is filed 10 show bhis status as a limiled partner
22 and, in the case of an amendment, after expiration of the 30-day
2} poriod Tor filing an amendment relating o the person as a-
24 Tlimited pariner under Scction 202, but in cither case only il
25 the third party actually believed in good Faith that the person was
26 ageneral parsiner at the Hime of the transaction.
; ‘O?ECTun130$. {Information.) Each limiled partner has the right .or have his designated
3 (1) inspect and copy[any of the partnership records re- regresentative inspect
4 quired 1o be maintained by Section +854and and copy
5 (2) obtain from the gencral partners lrom time o lime 106;
6 upon reasonable demand (i) true and full information regarding
7 the stale of the business and financial condition of the
8 limited partnership, (i) promptly after becoming available, a
9 copy of the- limited pannership’s federal, state and local
10 income tax relurns for each year, and (iii) other information
I regarding the affairs of the limited partnership as is just and
12 rcasonable.
ARTICLE4
General Partners
l SEC1ION 401,  |Admission of Additional General Partners.] Af-
2 ter the filing of a Ilimited partnership’s original certificatle as provided in the
3 of limited partnership, additional general partners may be admit- partnership agreement
4 .led H H H or, if the partner-

ship agreement does
not so provide, upon
the written consent
of all partners.
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SECHION 402, |Events of Withdrawal.] Gxeept as approved by

the specific written consent of all partaers at the time, a
person ceases to be a general partncr of a limited patinesship
upon the happening of any of the following cvents:

(1) the gencral partner withdraws from the limited  part-
neiship as provided in Section 602; '

() the penpeal pardner ceases 10 be aomember of the T
J;:, ! - ’- l ! . s 3 zu:‘ ‘

£/ (e gencral partner s renioved as a  general  partier
in accordance with the partnership agreciment;

2) e

&34 undess  olherwise  provided o the certifwate ol hum-
ited partnership, the general pariner: (i) makes an assignment
for the benefit of creditors; (i) fles a voluntary petition
in bankruptcy; (iii) s adjudicated a bankrupt or insolvent;
(iv) files a petition or answer sceking for himscll any re-
organization, arrangement, composition, readjustment, liquid-
ation, dissolution or simitar relicf under any statute, law, or
regulation; (v) files an answer or other pleading admitting
or [ailing to contest the malcrial allegations of a petition
filed against him in any proceeding of this nature; or (vi) seeks,
consenls o, or acquiesces in the appointment of a frustee,
recciver, or liquidator of the gencral partner or of all or any
substantial part of his properties;

(3)

45} unless otherwise provided in the certificate of limit-
ed partnership, [120] days after the commencement of any pro-
cecding against the gencral pariner seeking reorganization,
arrangement, composition, readjustment, liquidation, dissolution
or similar relief under any statute, law, or regulation, the
proceeding has not been dismissed, or if within [90] davs aflter
the appointment without his consent or acquiescence of a
trusiee, receiver, or liquidator of the general partn-r or of
all or any substantial part of his properties, the appointment
is not vacated or stayed or within [90] days after the expiration
of any such stay, the appointment is not vacated;

(4)

46 nThe case of a general pariner who 1s a naturai person,
(i) hisdeath; or

)

of an order

(ii) the cnlry/by a court of compeient jurisdiction ad-

to be legally incapacitated

judicating himfincompeleni 10 manage his person or his cstalc;

434 in the case of a general partner who s acling as a
general pariner by virtue of being a Irustee of a trust, the 1cvmi-
nation of the trust (but not merely the subsiitution of a new trusice);

(6) or unable or

48}/ in the case of a general pariner fhal 1s a scparalc pari-
nership, the dissolution and commencement of winding up of the

scparale partnership,

(7)

4934 n the case of a gencral pariner that 1s a corporaaon,

—~(8)

ihe &lingeof-a—ecertificate=eb disSOINITON of CEdlinifiiiviotymias

the corporation or the revocation of its charter; &

of

4034 in the case of an estate, the distribution by the ﬁduciary
of the eslate’s entire interest in the partnership.

(10) iIn the case of a general partmer
that is any other legal entity,
the cessation of the legal
existence of the legal entity; or

(11) any event specified in the partner
ship agreement as resulting in a
person ceasing to be a general
partner.

(9
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StCNoN 403, [General Powers and Liabilities.] Except as pro-
vided in this Act or in the partneship agicement, a® general

partner of a limiled partnership has the rights and powers and |

is subject to the restrictions and Hhabilitics of a partner in
a parinership without tnited partners.

SeCTION 404, [Contributions by General Pariner.} A gencral
partner of a limited partnership may make coniribulions to the part-
nership and share in the profits and losses of, and in distri-
butions from, the limited partnership as a general partner. A gen-
cral pariner also may make contributions to and share in pro-
fits, losses, and distributions as a limited partner. A person
who is both a general partner and a limiled partner has the
rights and powers, and is subject to the restrictions and li-
abilities, of a gencral partner and, except as provided in the part-
nership apreement, also has the powers, and is subject to the
restrictions, of a limited partier to the extent of his parti-
cipation in the partnership as a limited pariner.

SECTION 405. [Voting.] The parinership agreemen! may grant
to all or certain identified general partners the right Lo vote
{on a per capita or any other basis), separately or with all or any
class of the limited partners, on any matler.

ARTICLES
Finance

SECTION 501. [Form of Confribution.] The contribution of
a partner may bc in cash, property, or services rendered, or
a promissory nole or other obligation to coniribute cash or
property or to perform services.

SECTIONS02.  [Liability for Contribuiion.}
{a) Except as provided in the certificate of limit-

r-limited

ed partnership, a [partner is obligatcd to the limited pari-
nership to perform any promise to contribute cash or property
or to perform scrvices, even if he is unable 10 perform because

e, in addition to any other
‘Tights that the limited

partnership may have against

of death, disability or any other reason. If a[pariner docs
not make the required contribution of property or services,
he is obligated at the option of the limited partnership to
contribute cash equal to that portion of the value (as stated
in the certificate of limited parinership) of the stated con-
tribution that has nol been made .

such limited partner under
the partnership agreement
or applicable law,

(b) Unless otherwise provided in the partnership agree-

Jimited

ment, the obligation of a[pariner 10 make @ conlribuion
or return tnoncy or other property paid or distributed in violation
of this Act may be compromised only by consent of al the
pariners. Nolwithslanding the compromise, a creditor of a limit-
ed partnership who exiends credit, or whose claim arises, afier
the filing of the certificate of limited partnership or an
amendment thereto which, in either case, reflects the obligation,
and bhefore the amendment or cancellation thercof to refiect the
compromise, may enforce the original obligation.

ﬁc) The obligation of a
general partner to the
limited partnership to
contribute cash or
property or perform
services shall be as
provided in the partner-

ship agreement.
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StCnoN S03. [Sharing of iofus ond Losses.} The profus
. . 1 3
and  losses  of a limited  partnership  shall _be  allocaled

among the partners, and among classes of partners, in the manner
provided in ihe parincsship agreement. If  the - parinership
agreement does not so provide, profits and losses shall be allo-
cated on the basis of the value fas—stated {n the—certificite
ol _liunited—narthershimde of the  contributions made by

cach partner 1o the extent they have been reccived by the partner-
ship and have not been returned. -

SECTION 504, [Sharing of Distributions.] Distributions of
cash  or other assets of a limited partnership shall be
allocatcd among the partners, and amang classes of pariners
in the maunner provided in the partnership agrcement, If |he'
partnership agreement does not so provide, distributions shall be

made on the basis of the value fAt—stalod—in—tho—cartificate
of—limiled—parinershipd= of the contributions made by each

pariner 1o the exlent they have been received by the parl-
nership and have not been returned.

ARTICLE 6
Distributions and Withdrawal

SECTION 601, [Interitn  Distributions.] Except as provided
in this Article, a partner is enlitled to receive distri-
butions from a limited partnership before his withdrawal
from the limited partnership and before the dissolution and
winding up thereof:

(1) to ihe extent and at the fimes or upon lhe happen-
ing of the events specified in the partnership agreement; and

(2) il any distribution | constitules a return  of any
part of his contribution under Section 608¢s,] lo_the extent

and at the times or upon the happening of the events specified
in the certilicate of limited partncrship.

SECTION 602. [Withdrawal of General Pariner.} A general
partner may withdraw from a limited partnership at any time
by giving writien notice to the other partners, but il the
withdrawatl violates the parinership agrcemcnt, the limited part-
nership may recover from (he withdrawing general pariner
damages for breach of the partnership agreement and offset the
damages against the amount otherwise distributable 10 him.

For purposes of this
Section, the value of
the contributions made
by each limited partner
shall be as stated in
the certificate of -
limited partnership,

and the wvalue of the
contributions made by’
each general partner
shall be as stated in
the partnership agree-
ment, and if the partner-
ship agreement does not
so state, the value of
the contributions made
by each general partner
shall be as stated in
the books and records of
the partnership or
determined by any other
reasonable method.

to a limited partner

(c)
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¢ SECHON G, [ Withdirwal of Limited Pactner.) A limited
pattner may withdraw from a hmited partnership at the time
or upoen the happening of cvents specificd in the certificate
of Tlimited partnership{amE n accordance with {he parine-
ship nglccmcn!.uf the certificale docs not specify the time or the
events upon the happemng of which a limited partner may with-
draw or a dcfinite fime for the dissolution and winding up’
of the limited partnership, a limited partner may withdraw
upon not less than 6 months’ prior written notice to cach general
partner at his address on the books of the limited parl-
nership at ils office in this State,

SECTION 04, [Distribution Upon Withdrawal.] Except as
provided in this Article, upon withdrawal any withdrawing pariner
is entitled to receive any distribution to which he is entitled
under the partnership agrecment and, if not otherwise provided
in the agrcement, he is entitled to receive, within a rcasonable
time aller withdrawal, the fair value of his interest in
the Jimiled parinership as of (he date of withdrawal based
upon his right 1o share in distributions from the limited
parinership.

SECTION  605. ' |Distribution in  Kind.) Except as  pro-

(but not before)

If the certificate does not
specify the time or the events
upon the happening of which a
limited partner may withdraw but
does specify a definite time for
the dissolution and winding up of
the limited partnership, a limited
partner may not withdraw prior to
the dissolution and winding up of
the limited partmership.

limited

vided in the certificate of limited partnership, 4 partner,

feeard
less of the nature of his contribution, has no right 10 deman

and receive any- distribution from a limited partnership in
any form other than cash. Except as provided in the parinership
agreement, a partner may not be compelled to

%%&% tuFanysasEcl in kind from a limited partnership to the
extent that the percentage of the asset distributed to him
exceeds a percentage of that asset which is equal (o the percent-
age in which he shares in distributions from the Flimited
parinership

SECTION 606. [Right to Distribution.] At the time a pariner

becomes entitled to receive a distribution, he has the status of,
and is entitled to all remedics available to, a creditor of the limit-
ed partnership with respect to the distribution.

SECTION 607. [Limitations on Distribution.} A paflner may
not receive a distribution from a limited pa.rlncrshlp. tq.l-hc
extent that, after giving effect to the distribution, all liabilities
of the limited partnership, other than liabilities to partners on
account of their partnership  interests, exceed the fair

value of the partnership assets.

WA WN-

and except as provided
in- the partnership
agreement, a general
partner,
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SIECNONGOB,  [Liability Upon Return of Contribution.)

(a) i afparincr has recctved The - relurn ol “any parl
of his coniribution  without violation of the partneship
agreement or this Act, he is lable to the limited partnership
for a period of one year thereafter for the amount of the
rcturned coniribution, but only to the cxtent necessary to
discharge the limited partnership’s liabilities to creditors
who extended credit to the limited partnership during the period
the contribution was held by the partnership.

(b) If a] partner has reccived the relurn ol any part of

his contribution in violation of the partnership agreement
or this Act, he is liable to the limited partnership for a
period of 6 years thereafter for the amount of the contribution

wrangfully returned.

(c) A [ partacr receives a return of his  conlribution
to the extent that a distribution 1o him reduces his share of
~the fair value of the net assels of the limited partnership
below the valuc (as set forth in the certificate of limited
partnership) of his contribution which has not been distributed
to him.

ARTICLE7
Assignment of Partnership Interests

SECTION 701. [Nature of Partnership Interest.} A partnership

2 interest is personal property.

ComMMENTY

This section is derived from Section 18 of the prior uniforn law.

SE_CrlON 702. [Assignment of Partnership Interest.) Except as
provided in the partnership agrecment, a partnership  in-
terest is assignable in whole or in‘partl. An assignment of a part-
ne{ship inlerest does not dissolve a [limited partneship or
entitle the assignee 1o become or to exercise any rights of a
partner. An assignment entitles the assignee to rcccivé. to
the extent assigned, only the distribulion to which the assignor
would be entitled. ' $ :
men.l. a partner ceases 1o be -a—p upon assignment of

Al paRersTp-rtesent .

VIR WN

exemplion laws applicable to his partnership interest.

SECTION703. |Rights of Creditor.] On application to a court of

compelent jusisdiction by any judgment creditor of a partner,
the court may charge the partnership interest of the partner
with payment of the unsatisfied amount of the judgment with
interest. To the extenl s charged, the judgment creditor
has only the rights of an assignee of the parinership inferest.
This Act does not deprive any partner of the benefit of any

limited

limited

limited
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SECHIONT04.  [Right of Assignce 1o Become Limited Partner.}

(a) An assignee of a partnership inlerest,” including  an
assignee of a gencral partner, may hecome a limited partner
il and to the cxtent that {1) the assignor gives the assignee that
right in accordance with authority described in the cerlificate
of limited partnership, or (2) all other partners consent.

(b) An  assignee who has become a limited partner has, to
the exient assigned, the rights and. powers, and is subject to the
sestrictions” and  liabilities, of a Ilimited partner under the
partnership agreemen! and this Act. An assignee who becomes
a limited pariner also is liable for the obligations of his
assignor to make and rciurn contributions as provided in Article
6. However, the assignee is no!l obligated for liabilities un-
known to the assignee at the lime he became a limited partner
and which could not be ascertained from the certificate of
limited partnership.

(c) If an assignee of a partnership interest becomes a
limiled partner, the assignor is nol released from his liability
to the limited partnership under Sections 207 and 502.

SECTION 705. [Power of Estate of Deceased or Incompetent
Partner.) If a partner who is an individual dies or a court

unable to manage his
| property or ilncompetent

of competent jurisdiction adjudges him to be ineemperentd (0 man- personal representative,
age his person or his praperty, the partner’sjexecutor, administra- )
tor, guardian, conservator, or other legal represenfative may

exercise all the pariner's rights for the purpose of sel-
tling his estate or administering his property, including any

power the partner had to give an assignee the right 1o become
a limited partner. If a pariner is a corporation, {(rust, or
other entity and is dissolved or terminated, the powers of
that partner may be excrcised by ils legal representative or
SUCCESSOr.

ARTICLE S
Dissolution

SECTION BOl. {Nonjudicial Dissolution.}] A limited parl-
nership is dissolved and its affairs shall be wound up upon the
happening of the first to occur of the following:

(1) at the time or upon the happening of cvents specified in
the certificate of limited partnership;

(2) wrilten consent of all partners;

(3) an event of withdrawal of a gencral partner un-
less at the time there is at least one other general partner
and the certificale of limited partnership permils the business
of the limited partnership to be carried on by the remaining

general pariner and thal .-partner does so, but the Timit-

ed parinership is not dissolved and is not required to be wound

up by reason of any cvent of withdrawal, if, within 90 uays afler
the withdrawal, alifpartners agree in wriling 1o continue the
business of the limited partnership and to the appointmemt of

one of more additional general partners if necessary or desired; or

(4) enry of a decree of judicial dissolution under Scc-

tion 802 or 803.

remaining
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the circult court of the

SECTION 802, Judicial Disvsolution.] On application Ly or county in which the office
for a parner fe—Thae —duirae—the et T referred to in Section

may decree dissolution of a limiled partnership whenewss it i 105(a) (1) is located
M&Wmm ‘ - . ' i- established that the acts of

the general partners or those
: - o . of the general partners in
SECTION 804. See attachment #6, next page.: . -control of the limited
‘ partnership are illegal,
. fraudulent or willfully un-,
fair and oppressive to the -
. limited partnership or to - |
such partner. On application
by or for a partner to dis—,
solve a limited partnership.

804,

SECHON 883 [Winding Up.] Except as  pravided in
the patnership agreement, the general partners who bave not
wiongfully dissolved a limited partnership or, if none, the Fm-
ied partners, may wind up the limited partnership’s affairs: bu

tl e . on a ground enumerated in -
N SOl nay_ wind this Section, the court upon
up the limited partnership’s affairs upon application ofgany parl- o
ner, his Icgal representative, or assignec. L~—-“ . establishment of such ground
may make such order or grant
805. such relief, other than dis-
SECTION 86 |[Distribution of Assets.] Upon the winding up solution, as it deems
of a limiled partnership, the assets shall be distributed as appropriate. A copy of a
follows: judicial order of dissolution

(1) to creditors, including partners who are creditors, to the
extent permitted by law, in satisfaction of liabilities of the
limited partnership other than liabilities for distribulionﬂ
to partners under Section 601 or 604;

(2) except as provided in the parlnership agreement, ta )
partners and former partners in satisfaction of liabilities for = circuit court of the county
distributions under Section 601 or 604; and in which the office referred

(3) except as provided in the partnership agreement, to part- to in Section 105 (a) (1) is

ners  first for the velurn of their contributions an1 located

shall be forwarded promptly
to the administrator by the
person designated by the court.

secondly respecting their partnership interests, in the pro
portions in which the partners share in distributions.

e w

» and good cause shown by,

v

ARTICLE 9
Foreign Limited Partnerships

SECTION 901. [Law Governing.] Subject to the Consti-
tution of this State, (I) the laws of the state under which
a foreign limited partnership is organized govern its argani-
zation and internal affairs and the liability of its limited

partners, and (2) a foreign limited partnership may not be
denied registration by rcason of any difference hetween {hose
laws and the laws of this State. ’
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ATTACHMENT #6 .-

SECTION 803. [Action by attorney general for dissolution.]

(a) The attorney general may bring an action in the circuit
court of the county in which the office referred to in Section
105(a) (1) is located for dissolution of a limited partnership
upon the ground that the limited partnership has committed
> any of the following acts: ' A

(1) pro;ured its organization through fraud;

(2) repeatedly and wilfully exceeded the authority
conferred upon it by law; or

(3) repeatedly and wilfully conducted its business
in an uqlawful manner.

(b) The enumeration in this Section of grounds for dissolu-
tion does not exclude any other statutory or common law action
by the attorney general for dissolution of a limited partnership.
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SECTION - 902, [Regisiration.]  Before  wtansacting busi-
ness in this State, a foreign limited partnesship shall rep-

ister with  the [Seerdfary—at—Stnre. In_order 1o Fegister, a
forcign Timited parinership shall submit to the] Secsciamyel

administrator

Stater—ii—duplieatss an application for, registration as a for-

cign limited partnership, signed and sworn to by o general part-
ner and sctting lorth:

(1) the namc of the foreign Timited parlncrshiﬁ and,‘

if different, the name under which it proposes to register
and transact business in this State;
(2) thestate and date of its formationfaa

administrator -

(3) the general characier of the business it proposes 1o
transact in this State;

(4) the name and address of any agent for scrvice of
process on the foreign limited partnership whom the forcipn
limited partnership elects to appoint; the agent must be an
individual resident of (his state, a domeslic corporation, or
a forcign corporation having a place of business in,
and authorized to do business in, this State;

(5) a statement that the Secsetarym—otwSiase |is appaint-

—y and the name and address of the
governmental departments, agencies
or authorities in such state with
which its certificate of limited
partnership is currently on file
and from which copies may be
obtained; ' ‘

administrator

ed the agent of the forcign limited partnership for service
of process if no agent has been appointed under paragraph

(4) or, il appointed,[the agent's authorily has been revoked
or il the agent cannot be found or served with (he excrcise
of rcasonable diligencep—

~“the agent has resigned or

, and the name and business or

(6) the address of the office rcquiréd fo be main-
tained in the State of its organization by the laws of
thal Siate or, if not so requited, of the principal  office
of the forcign limited partnership; and

(7) if the cerlificate of limited partnership  filed in
the forcign limited partnership®s state of organization is

‘residence address of a general

partner to whom the administrator
is to send copies of

served on the administrator;

not required (o include the names and business[addresses of
the partners, a list of the names and addresses.

SECTIONY03.  {Issuance of Registration.}

or residence

(@) If the SectetatymmpimeStarel finds that an application
for registration conforms (o law and all requisite fecs
have been paid, he shalip,

L‘_-W(ilc in his office a duplicate original of the appli-

cationf an

€3 issue a cerlificate of registration 1o transact
business in this State.

- “administrator

(b? The certificale of registration, together  with a—.,true copy

duplicate—osiginal of the applicalion/jihall be returned to (he

person who filed the application or his representative,

SECTION 904, [Name] A foreign _ limited  partnership

or the original thereof,

may register with lhc[Seeﬁetfa-r-y—-eF—Sm under any namc

(whether or not it is the name under which it is regisiered
in its state of organizalion) that Sucludes -witlaut abbrewiation
Ha uawls “limited pactnershin® avd_thal—could-t¢ Tegistered
by a domestic fimiled parilnership

administrator

formed under this Act,
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StCHoN 905, [ Changes and Amendments.) W any
statement  in the  application for registration of a  Torcign
limited partnership was false when made or any arrangementis
or other facts deseribed have changed, making the application
inaceurate _in any respect, the foreign limited partnership

shall promptly “file in the office of lhclw ~_administrator,

a ccrtificate, signed and sworn 10 by a general parincr, corfect- .
ing such statcment, ’

[EEEEY =

'

SECTION 906, lCanréiIationb “of " 'Registration.} |A
forcign limited partncrship  may cancel its registration

by filing with the . sm;u.y._.n-f——sw| a__certificate P

of cancellation signed and sworn lo by a  gemeral partner.

administrator,

A canccllation does not terminate the authority ol "'C\..administrator

Scosatary—of—Skates 10 accept service of process on the
forcign limited partnership with respect o [claims - for

relicf] lcauses of action] ‘arising out ol the trans-
actions of business in this State.

SECTION 907, [ Transaction of Business Without Regisira-
tion.}

(a) A- foreign limiled partnership transacting business in
this Staic may nol maintain any action, suit, or proceeding
in any court of this State until it has registered in  fhis
State. .

An action commenced by a foreign

(b) The failurc of a forcign limited parinership to regis-
ter in this State does not impair the validity of any contracl or
act of the foreign limiled partnership or prevent the for-
eign limited partncrship from defending any action, suit, or
proceeding in any court of this State. ’

{¢) A limited partner of a foreign limited partnership is not
liable as a gencral partner of the foreign limited partnership
solely by reason of having transacted business in this Stale
without registration.

(dy A forcign limited partnership, by (ransacting business

1imited partnership which has not
registered in this State shall not
be dismissed if it registers before
the order of dismissal. This pro-
hibition applies to:

(1) A successor in interest of the
foreign limited partnership, except
a receiver, trustee in bankruptcy or
other representative of creditors of

in this State without registration, appoints the Eee«my—"—-] the foreign limited partnership, and
h respect 1o

State as its agent for service of process wil
[claims for relief] [causes of action] arising out of the
transaction of business in this State.

SECTION 908.
The 3

1 {Action by [|Appropriate Qfficial.)
2 i n
3 a foreign limited partnersinp
4

may bring an aclion 1o sesirain
rom lransacllng 1 Iness 1y

this State in violation of this Arlicle.

(2) An assignee of the foreign
limited partnership, except an
assignee for value who accepts an
assignment without knowledge that
the foreign limited partnership
should have but has not registered
in this State.

L_adminis trator

SECTION 909. [Activities not Constituting
Transaction of Business; Exception.] See
attachment #7, next page.

SECTION 910. [Loans.] See attachment #18, next

L _.attorney general

page.
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ATTACHMENT.#7

SECTION 909. -[Activities not constituting transaction -
of business; exception.]) e e
(a) Without excluding other activities which' may not

constitute transacting business in this State, a foreign
limited partnership is not considered to be transacting
business in this State, for the purposes of this Act, solely
because it is carrying on in this State any .1 or more of the
following activities: , Lo

(1) maintaining or defending an action.or suit.or an
administrative or arbitrative proceeding, or effecting the
Settlement thereof or the settlement of a claim or dispute;

(2) holding meetings of its partners or carrying on
any other activities concerning its internal affairs;

(3) maintaining a bank account; e

(4) maintaining an office or agency for the transfer,
exchange, and registration of its securities, or appeointing
and maintaining a trustee or depository with relation to its
securities;

(5) effecting sales through an independent contractor:;

(6) soliciting or procuring orders, whether by mail or
through employees or agents or otherwise, where such orders
require acceptance without this State before becoming binding
contracts;

(7) borrowing money, with or without security;

(8) securing or collecting debts or enforcing any right
in property securing the same;

(9) transacting any business in interstate commerce; or

(10) conducting an isclated transaction not in the course
of a number of repeated transactions of like nature.

(b) This Section does not apply in determining the contacts

or activities which may subject a foreign limited partnership

to service of process or taxation in this State or to regulation

under any other act of this State.

¥oma =
-

A X Am
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ATTACHMENT #8

SECTION 910. [Loans.] A foreign limited partnership may
acquire or, through another person entitled to transact
business in this State, may make loans, or participations or
interests therein, insured or guaranteed in whole or in part
by the federal housing administration or the veterans' adminis-
tration or a successor or similar agency of the federal govern-
ment, which are secured in whole or in part by mortgages of real
‘property located in this State, and a foreign limited partnership
may purchase a loan, or participation or interest therein, secured
in whole or in part by a mortgage of real property located in this
State, without registering in this State. The failure, heretofore
or hereafter, of such foreign limited partnership to register in
this State shall not affect or impair its ownership of such loans or
participations or interests therein, whether heretofore or hereafter
made or acquired, or its right to collect and service the same
through another person entitled to transact business in this State,
or its right to enforce the same or to acquire, hold, protect,
. convey, lease and otherwise contract and deal with respect to the
property mortgaged as security therefor.
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ARNICIE IO

Derivative Actions

SECTION 10, [Right  of Action.] A limited pariner
may bring an action in the right of a limited partnership to
recover a judgment in its [avor il general partners with author-
ity to do so have refused to bring the aclion or il an effort
to cause those gencral partners to bring the action is not

Bl odar tey enicernnd

SECTION 1002, [Proper Plaintiff.] In a derivalive
action, the plaintiff must be a partner at the time of bring-
ing the action and (1) at the time of the transaction of which
he complains or (2) his status as a partner had devolved upon
him by operation of law or pursuant to the terms of the parl-
nership agreement from a person who was a partner at the time
of the transaction.

SECTION 1003. |[Pleading.] In a derivalive action,
the complaint shall set forth with particularity the elfort
of the plaintiff to secure initiation of the action by a gen-
eral partner or the reasons for not making the effort.

SECTION 1004. [Discontinu-

SECIION ]i%gi [Expenses.) ‘Iﬁ’a derivative action arflcg, gompli:omize ?_r Settlement
is successful, in whole or in. parl, or W anylhimg] ° erivative Action.] See

compromise or settlement of an aclion or claim, the
court may. award the plaintiff reasonable expenses, in- (a)

I

2

3 is rcceived by the plaintiff as a resull of a judgment, attachment #9, next page.
4

5

6 cluding reasonablec atlorney's fecs, and shall direct him .

7 1o remit to the limited partnership the remainder of lhoseJ‘ThiS subsection does not apply

8 procceds reccived by him. to a judgment rendered for the
benefit of an injured limited
partner only and limited to a
recovery of the loss or damages

: sustained by him.
RTICLE 11
A. (b) See attachment #10, next
Miscellaneous

page.

1 SECIION 1101, [Construction and  Application.] This  Acl

2 shall be so applicd and construed to effectuate its general purs-

3 pose 10 make uniform the law with respect to the subject of

4 this Act aniong states enacting it

I StcmoN 102, [Short Title,] This Act may be ciled as thewe= Michigan Revised

2 Uniform Limited Partnership Act.

1 SECTION 1103, [Severahility.] 'If any provision of this Act

2 or its application 1o any person or circumstance is  held

1 invalid, the invalidity docs not  affect other provisions =~

4 or applications of the Act which can bc given cffect

§ without the invalid provision or application, and to this

6 cond the provisions of this Act are severablc,
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ATTACHMENT #9

SECTION 1004. [Discontinuance, Compromise, or Settlement of
Derivative Action.] An action authorized by Section 1001 shall
not be discontinued, compromised or settled without approval by
the court having jurisdiction of the action. If the court
determines that the interest of the limited partners or of any
class thereof will be substantially affected by the discontinu-
ance, compromise or settlement, the court may direct that notice,
by publication or otherwise, be given to the limited partners or
any class thereof whose interests it determines will be so
affected. If notice 1s so directed to be given, the court may
determine which 1 or more of the parties to the action shall
bear the expense of giving the notice, in such amount as the
court determines and finds to be reasonable in the circumstances,
The amount of such expense shall be awarded as special costs of
the action and recoverable in the same manner as statutory tax-
able costs. '

ATTACHMENT #10

SECTION 1005. [Expenses.]

(b) In an action brought in the right of the limited partner-
ship by a limited partner of the limited partmership, the court
having jurisdiction, upon final judgment and finding that the action
was brought without reasonable cause, may require the plaintiff to

pay to the parties named ag defendants the reasonable expenses, in-
" cluding fees of attorneys, incurred by them in the defense of the
action.
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Srnon 04 [ffective Date,  ddended Jtleclae L2l

and Repeal) r.L_u.qu_Ls_sLL-loux.lnhm..J.Lu__L

this Act is and the Tollowing Acte [list prios Jimited gy
nership actslare ereby repealed:

(1) The cxisting provisions  for  exccution and ing of
certificates of limited partnciships and amendmentsthercunder
and cancellations thereol  continue in cffec Auntil "lspecify
time required 1o crecate  central  filiy system],  the
cxtended  cffective date, and Scctions d, 103, 104, 105,
201, 202, 203, 204 and 206 arc not effeftive until the extended
effective date. o '

(2) Section 402, specilying | conditions under which a
pencral pariner ceases 10 be a Tember of a limited partnership,

is not effective until thg extended cffective date, and the’

applicable provisions of/Cxisting law continuc 1o govern until
the cxtended effective giic. ' ‘

(3) Sections SQ¥ 502 and 608 apply only to contributions
and distiibution¥Mmade after the elfective date of this Act. o
704 applics only to assignments made aflter the
{e of this Act. '
rticle 9, dealing with registration of foreign limited
ips, is not effective unitil the extended cffective

See attachment #11,
next page

— SECTION 1105. [Existing Limited
Partnerships; Saving Clause.]
See attachment #12, next page.

.

SECNION +435. | Rerfemmefemn Cases Not Dravided for in Thin
Act.) In any case not provided for in this Acl the provisions ol
the Uniform Partnership Act govern,

1106

SECTION 1107. [Fees.]

See attachment #13,
following #12.
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ATTACHMENT #11

SECTION 1104. [Effective Date and Repeal.] The effective date of.
this Act is July 1, 1982 and, except as otherwise provided in Section
1005, . chapter 33 of the Revised Statutes of 1846, as amended, being
sections 9885 to 9908 of the Compiled Laws of 1929, and Act No. 110
of the Public Acts of 1931, as amended, being sections 449.201 to
449.231 of the Compiled Laws of 1970, are hereby repealed.

ATTACHMENT #12

SECTION 1105. [Existing Limited Partnerships; Savings Clause.]

(a) A limited partnership formed under any statute of this State
and in existence on the effective date of this Act shall not dissolve
and its legal existence shall not cease as a result of the repeal of the
statute under which it was formed or. the enactment of this Act. A
limited partnership formed under any other statute of this State and in
existence on the effective date of this Act and the partners thereof
shall be governed by the provisions of this Act and an existing limited
partnership and its partners shall have the same rights and be subject
to the same limitations, restrictions and liabilities as a limited
partnership formed under this Act and its partners, except as follows:

(1) The partners of an existing limited partnership shall not
be required to execute and file a certificate of limited partnership
under this Act in order to maintain the continued existence of the limited
partnership as a limited partnership under the laws of this State; and, as
used in this Act with respect to an existing limited partnership, unless
the context otherwise requires, "certificate of limited partnership" means
the certificate of limited partnership of the limited partnership
executed and filed pursuant to and in accordance with the provisions of
the statute under which such limited partnership was formed, and the
certificate as amended or restated;

(2) an existing limited partnership shall not be subject to
the provisions of Section 102(1), (3) or (4) with respect to its name
as set forth in its certificate of limited partnership on the effective
date of this Act, but it shall become subject to such provisions if, and
at the time, any change in its name is made after the effective date of
this Act;

(3) an existing limited partnership may continue to transact
_its business under an assumed name or names with respect to which there
is on file on the effective.date of this Act a certificate pursuant to
Act No. 101 of the Public Acts of 1907, as amended, being Sections 445.1
through 445.5, inclusive, of the Michigan Compiled Laws, by the filing
of the certificate referred to in Section 104(a), provided that such
assumed name or names are not precluded from use by Section 102(2) or

(5);
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(4) an existing limited partnership shall not be subject
to the provisions of Section 105(a)(2) until the execution and
filing of the restated certificate of limited partnership referred
to in subsection (5) below, at which time the general partners of an
existing limited partnership shall have the obligation, and the
right and power, to appoint and thereafter continuously maintain an
agent for service of process as required by Section 105(a)(2), any-
thing contained in the partmership agreement to the contrary notwith-
standing; )

¥

(5) the provisions of this Act relating to the events re-
quiring, and the methods of effecting, an amendment or cancellation
of a certificate of limited partnership shall apply to an existing
limited partnership to the same extent and in the same way that such
provisions apply to a limited partnership formed under this Act, pro-
vided, however, the first amendment of the certificate of limited
partnership of an existing limited partmership made after the
effective date of this Act shall be effected by the execution and
filing of a restated certificate of limited partnership setting forth
all of the information specified in Section 201(a), including, but not
limited to, the name and address of the agent for service of process
required to be maintained by Section 105(a)(2), which information
shall be current as of the date of the execution and filing of such
restated certificate of limited partnership; and the execution and
filing of such restated certificate of limited partmership shall not
result in the dissolution, or in any way adversely affect the con-
tinued existence of the existing limited partnership;

(6) the references in Sections 202(a){2), 202¢(f).-and 203(2)
to the date of the filing of a limited partnership's certificate of
limited partnership mean, with respect to an existing limited partner-
ship, the date on which the limited partnership's original certificate
of limited partnership was filed pursuant to and in accordance with
the provisions of the statute under which it was formed;

(7) a certificate of amendment, a restated certificate of
limited partnership and a certificate of cancellation with respect to
an existing limited partnership, in addition to setting forth the
information specified in Sections 202(a), 202(f) and 203, shall state
the place where the original certificate of limited partnership was
filed;

(8) Sections 501, 502 and 608 apply only to contributions
and distributions made after the effective date of this Act; and

(9) Section 704 applies only to assignments made after the
effective date of this Act.



-162-

(b) Within 30 days after the effective date of this Act, the
county clerk of each county shall certify and send to the administrator,
for filing, the certificate of limited partnership, as amended or re-
stated, of each existing limited partnership which is on file in the
office of the county clerk on the effective date of this Act. From
and after the effective date of this Act, (i) all amendments to and re-
statements of, and a cancellation of, the certificate of limited
partnership of an existing limited partnership shall be filed with the
administrator and shall be executed and filed in accordance with, and
shall otherwise comply, with all of the requirements of this Act, and
(ii) no such amendment, restatement or cancellation shall be filed in
the office of the county clerk of any county of this State. At the
time that the county clerk of each county certifies and sends to the
administrator, for filing, the certificate of limited partnership, as
amended or restated, of each existing limited partnership which is on
file in the office of the county clerk on the effective date of this
Act, the county clerk shall mail to a general partner of each limited
partnership, at hils address as set forth in the certificate of limited
partnership of the limited partnership, as amended or restated, written
notice that the certificate of limited partnership of the limited
partnership, as amended or restated, has been sent to the administrator
for filing, and that from and after the effective date of this Act (i)
all amendments to and restatements of, and a cancellation of, the .
certificate of limited partnership. of the limited partnership must be
filed with the administrator and comply with all of the requirements of
this Act, and (i1) no such amendment, restatement or cancellation may
be filed in the office of the county clerk.

(c) This Act does not affect a cause of action, liability, penalty
or action or special proceeding, which on the effective date of this Act
is accrued, existing, incurred or pending, but the same may be asserted,
enforced, prosecuted or defended as if this Act had not been enacted.

ATTACHMENT #13

SECTION 1107. [Fees.]

(a) The fees to be paid to the administrator with respect to a
limited partnership, for the purposes specified in this Section, shall
be as follows:

(1) examining, filing and copying a certificate of limited
partnership, $10; provided, however, no fee shall be payable for
examining and filing a certified copy of a certificate of limited
partnership sent to the administrator by a county clerk pursuant to
the provisions of Section 1105(b);

.
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(2) examining, filing and copying a certificate of amendment
to a certificate of limited partnership, $lO'

(3) examining, filing and copying a restated certificate of
limited partnership, $10;

(4) examining, filing and copying a certificate of cancella-
tion of a certificate of limited partnership, $10;

(5) examining, filing and copying an application for registra-
tion as a foreign limited partnership and issuance of a certificate of
registration to tramsact business in this State, $10;

(6) examining, filing and copying a certificate correcting a
statement contained in an application for registration of a foreign
limited partnership, $10;

(7) examining, filing and copying a certificate of cancella-
tion of the registration of a foreign limited partnership, $10;

(8) examining, filing and copying an application for reserva-
tion of a name, $10; and :

(9) examining, filing and copying a certificate of assumed
name or certificate of termination of assumed name, $10.

(b) These fees shall be paid to the administrator at the time of
filing or when the service is rendered by the administrator.

(¢) A minimum charge of $1 for each certificate and 50¢ per folio
shall be paid to the administrator for certifying a part of a file or
record pertaining to a domestic limited partmership or a foreign limited
partnership for which provision for payment is not set forth in subsection
(2) of this Section 1107. The administrator may furnish copies of docu~
ments, reports and papers required or permitted by law to be filed with the
administrator, and shall charge for those copies pursuant to a schedule of
fees which the administrator shall adopt with the approval of the state
administrative board.

(d) The administrator shall retain the revenue to be collected
under this subsection to be used by the corporation and securities
bureau to defray the costs of the services described in this Section.
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" EXHIBIT B

AMENDMENT OF SECTIONS 1, 2 AND 4 OF THE ASSUMED NAME STATUTE, M.C.L.
§§ 445,1, 445.2¢c, 445.4

445.1 Business name; certificate, filing, contents, filing fee;
sales by sample, traveling agents, or mail orders;
duplicate certificate; definitions

Sec. 1. (1) A person shall not carry on or conduct or tramsact
business in this state under an assumed name, or under a designation,
name, or style other than the real name of the person owning, con-
ducting, or transacting that business, unless the person files in
duplicate in the office of the clerk of the county or counties in
which the person owns, conducts, or transacts, or intends to ownm,
conduct, or transact business, or maintains an office or place of
business, a certificate on a form furnished by the county clerk setting
forth the name under which the business owned is, or is to be conducted
or transacted, and the true or real full name of the person owvning,
conducting, or transacting the same, with the address of the person, at
which time the person shall pay the clerk a filing fee of $6.00. The
certificate shall be executed and duly acknowledged by the person
owning, conducting, or intending to conduct the business.

(2) The selling of goods by sample or through a traveling
agent or traveling salesperson or by means of orders forwarded by the
purchaser through the mails, shall not be construed for the purpose of
this act as conducting or transacting business so as to require the
filing of the certificates.

(3) The county clerk shall certify the duplicate and re-
turn it to the applicant.

(4) As used in this act:

(a) "Person" means 1 or more individuals, partnerships,
Fimieed parenershipey trusts, fiduciaries, or other entities capable
of contracting, EXCEPT CORPORATIONS AND LIMITED PARTNERSHIPS.

(b) "Address" means the residence or principal business
address of the person.

445,2¢c Same; fee for certified copy

Sec. 2c. The clerk, upon request, ef emy pewsen;y shall supply
certified copies of the original or renewal certificates upon
payment of a fee of $2.00 per copy.
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445,4 Same; certificate, contents -

Sec. 4. The certificate referred to in section 1, in the case of
any person named.therein other than an individual, shall state the
nature of the entity; the statutory law, if any, pursuant to which
it was organized; the place and the date of filing with any govern- °
mental authority, identifying it, of any documents, describing them,
required to be filed in order to accomplish or complete the organiza-
tion of the entity and to entitle it to operate or transact business
under the laws of this state and; if organized elsewhere, of the state
or country where organized; and, if a fiduciary, the date of the last
will and testament or trust agreement and the court, .place and date of
admission to probate of the will or the names and addresses of the
parties.to the trust agreement, and the name and address of each
fiduciary; and, if a partnership er iimited persnership, the name and
address of each partner. This act shall in no way affect or apply to
any corporation OR LIMITED PARTNERSHIP organized under the laws of
this state, or to any corporation OR LIMITED PARTNERSHIP organized under
the laws of any other state and lawfully doing business in the state,
except as otherwise provided by Act No, 192 of the Public Acts of 1962,
as amended. :
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EXHIBIT C

AMENDMENTS OF SECTIONS 1917 AND 2582 OF THE REVISED JUDICATURE ACT,
' M.C.L. §§600.1917, 600.2582

600.1917 Same; service on partnership or limited partnexrship

Sec. 1917. (1) Service of process upon a partnership, er e dimived
parenershipy OTHER THAN A LIMITED PARTNERSHIP, may be made by

"(a) leaving a summons and a copy of the complaint with any general
partner personally, or

(b) leaving a summons and a copy of the complaint with a person in
charge of a partnership office or business establishment at such office
or place of business and sending a summons and a copy of the complaint
by registered mail, addressed to any gemerai partner AT HIS ADDRESS AS

. §ET FORTH IN THE CERTIFICATE OF CO-PARTNERSHIP FILED WITH RESPECT TO

SUCH PARTNERSHIP OR at his usual place of abode or last known address.

(2) SERVICE OF PROCESS UPON A LIMITED PARTNERSHIP, WHETHER DOMESTIC
OR FOREIGN, MAY BE MADE BY

(A) LEAVING A SUMMONS AND A COPY OF THE COMPLAINT WITH ANY GENERAL
PARTNER OR THE AGENT FOR SERVICE OF PROCESS, OR

(B) LEAVING A SUMMONS AND A COPY OF THE COMPLAINT WITH A PERSON IN
CHARGE OF ANY PARTNERSHIP OFFICE OR BUSINESS ESTABLISHMENT AND SENDING
A SUMMONS AND A COPY OF THE COMPLAINT BY REGISTERED MAIL, ADDRESSED (i)
TO ANY GENERAL PARTNER AT HIS ADDRESS AS SET FORTH IN THE CERTIFICATE
OF LIMITED PARTNERSHIP FILED WITH RESPECT TO SUCH LIMITED PARTNERSHIP
OR AT HIS USUAL PLACE OF ABODE OR LAST KNOWN ADDRESS, OR (ii) TO THE
OFFICE OF THE PARTNERSHIP, AS SET FORTH IN ITS CERTIFICATE OF LIMITED
PARTNERSHIP IN THE CASE OF A DOMESTIC LIMITED PARTNERSHIP OR AS SET
FORTH IN ITS APPLICATION FOR REGISTRATION AS A FOREIGN LIMITED PARTNERSHIP
IN THE CASE OF A FOREIGN LIMITED PARTNERSHIP, OR

(C) MAILING A SUMMONS AND A COPY OF THE COMPLAINT BY REGISTERED MAIL

-TO THE LIMITED PARTNERSHIP OR A GENERAL PARTNER AND TO THE MICHIGAN

CORPORATION AND SECURITIES COMMISSION, IF THE LIMITED PARTNERSHIP IS
REQUIRED BY LAW, BUT HAS FAILED, TO APPOINT AND MAINTAIN AN AGENT FOR
SERVICE OF PROCESS OR TO FILE ANY CERTIFICATE WITH RESPECT THERETO.
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600.2582 Service on corporation and securities commission; fee

......

Sec. 2582. 1If service on a corporation OR LIMITED PARTNERSHIP is
made by service on the corporation and securities commission, there
shall be paid to the corporation and securities commission at the time
of such service a fee of $3.00, which sum may be taxed as costs to the
plaintiff, in case he the plaintiff prevails in the proceedings.

‘ /! 7 ‘f’
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EXHIBIT D

ATTORNEY GENERAL'S OPINION CONCERNING LIMITATIONS ON
DEMOCRATIC RIGHTS OF LIMITED PARTNERSHIPS
(November 5, 1979)

Mr, William F, McLaughlin, Director
Michigan Department of Commerce
P.0. Box 30004

Law Building

Lansing, Michigan 48909

Dear Mr, McLaughlin:

You have requested my opinion as to whether a limited partnership
agreement may provide that the holders of a majority of
outstanding units of limited partnership interests may, without
the necessity for concurrence by the general partner, vote to (a)
amend the limited partnership agreement; (b) dissolve the limited
partnership; (c) remove the general partner; (d) elect a new
general partner if the general partner voluntarily withdraws from
the partnership; (e) approve or disapprove of the sale of all or
substantially all of the assets of the limited partnership; and
(£) cancel any contract for services between the general partner
or any affiliate of the general partner, without penalty upon 60—
days notice.*

The relationship between general partners and limited partners is
governed by the Uniform Limited Partnership Act, 1931 PA 110, MCLA
449.201 et seq; MSA 20.51 et ‘seq. 1931 PA 110, ‘supra, § 1 defines
a limited partnership as:

", . . a partnership formed by 2 or more
persons . . . having as members 1 or more
general partners and 1 or more limited partners.
The limited partners as such shall not be bound
by the obligations of the partnership."

* The reason for the question was apparently prompted by the fact
that a voluntary association known as North American Securities
Administrators Association has recommended adoption of guidelines
calling for such requirements in limited partnership agreements.

N
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1931 PA 110, supra, § 7 further provides: '

"A limited partner shall not become liable
as a general partner unless, in addition to
the exercise of his rights and powers as a
limited partner, he takes part in the ‘control
of the business.” g

Particularly revelant is 1931 PA 110, supra, § 9 which deals with the
rights, powers and liabilities of the general partner in a limited
partnership. This section provides that:

"A general partner shall have all the
rights and powers and be subject to all
the restrictions and liabilities of a
partner in ‘a partnership without limited
partiers, except that without the written
consent or ratification of the specific
act by all the limited partners, a
general partner or all of the general
partners have no authority to

"(a) Do any act in contravention of
the certificate.

"(b) Do any act which would make it
impossible to carry on the ordinary busi-
ness of the partnership.

"(c) Confess a judgment against the
partnership.

"(d) Possess partnership property, or
assign their rights in specific partnership
property, for other than a partnership pur-
pose.

"(e) Admit a persom as a general
partner.

"(f) Admit a person as a limited
partner, unless the right so to do is
given in the certificate.
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"(g) - Continue the business with part-
nership property on the death, retirement
or insanity of 'a general partner, unless
the right so to do is given in the -
certificate."” [Emphasis added]

The rights and duties of partners are set forth in section 18 of the
Uniform Partnership Act, 1917, § 18, MCLA 449,183 MSA 20.18, which,
in pertinent part, provides: o ' ‘“

"The rights and duties of the partmers
in relation to the partnership shall be
determined, subject to any agreement be-
tween them, by the following rules:

k % %

"(e) All partners have equal rights :
in the management and conduct of the
partnership business; '

* %k %

"(g) No person can become a member of
a partnership without the consent of all
partners;

"(h) Any difference arising as to
ordinary matters connected with the
partnership business may be decided by
a majority of the partners; but no act
in contravention of any agreement between
the partners may be done rightfully
without the comsent of all the parties.”

Also pertinent is section 10 of the Uniform Limited Partnership Act,
1931 PA 110, supra, which delineates the rights of the limited
partner. This section provides that the limited partner shall have
the same rights as the general partner to perform certain acts, these
being, in part:

"(1) A limited partner shall have the
same rights as a general partner to
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"(a) Have the partnership books kept. ..
at the principal place of business of the
partnership, and at all times to inspect ~
and copy any of them, '

"(b) Have on demand true and full
information of all things affecting the
partnership, and a formal account of
partnership affairs whenever circumstan-
ces render it just and reasonable, and

"(c) Have dissoiution and winding up
by decree of court.," ‘ "

These statutory provisions governing the relationship between
limited partners and general partners make it abundantly clear
that Michigan law does not permit‘a'limited‘partnerShip'agréemént'
which contains a provision allowing limited partners to take
action without concurrence by the general partner. ‘A fortiori,
persons who wish to organize a limited partnership may not be
compelled by any state agency to include such a provision in the
partnership agreement.

Very truly yours,

FRANK J. KELLEY
“Attorney General



