’\“;‘

Michigan

Law Revision Commission

Fourth Annual Report

1969



MICHIGAN LAW REVISION COMMISSION

Term Members:

Jason L. Honigman, Chairman
Tom Downs, Vice Chairman
David Lebenbom

Harold S. Sawyer

Ex-Officio Members:

Senators:
Robert L.. Richardson

Basil W. Brown

Representatives:

J. Robert Traxler
Donald E. Holbrook, Jr.

Director, Legislative Service Bureau
A. E. Reyhons, Secretary

Box 240
Lansing, Michigan 48902

Executive Secretary:
William J. Pierce
University of Michigan Law School

Hutchins Hall
Ann Arbor, Michigan 48104



Y

\
)
\'\- y,

TABLE OF CONTENTS

Letter of Transmittal from the Michigan Law Revision Com-
mission to the Members of the Legislature. . . . . . . . .

Recommendations of the Law Revision Commeission to the

Legislature.

1. Local Administrative Procedures Act - - . . . e e e
2. Uniform Child Custody Jurisdiction Act - « - « « . . . .
3. Personal Service Contracts of Minors Act - - . « « . . .
4., Artist-Art Dealer Relationships Act . . + - + e e e
5. Warranties in Sales of Art Act . . . . . . . C e e e e e
6. Minor Students Capacity to Borrow Act . . . . . . . ..
7. Doctor-Psychologist Patient Privilege Act . . . . . . .
8. Wayne Circuit Court Commissioner Powers Act . . . .
9. Insurance Policy in Lieu of Bond Act - . . . . . . . ..
10. Appeals from Municipal Courts Act . . . . . . . e e
11. Circuit Court Commissioner Powers of Magistrate Act .
12. Interest on Judgments Act . . « « .« « « « . oo

13. Constitutional Amendment re Juriesof 12 . . . . . . . .

Page

10
22
36
44
47
51
53
56
59
61
62
64
65



@

MICHIGAN LAW REVISION COMMISSION
Fourth Annual Report to the Legislature

To the Members of the Michigan Legislature:

The Law Revision Commission hereby presents its fourth annual re-
port pursuant to Section 14(e) of Act No. 412 of the Public Acts of 1965.

The Commission, created by Section 12 of that Act, consists of the
chairmen and ranking minority members of the Committees on Judiciary
of the Senate and House of Representatives, the Director of the Legisla-~
tive Service Bureau, being the five ex-officio members, and four mem-
bers appointed by the Legislative Council. Terms of appointed commis-
sioners are staggered. The Legislative Council designates the Chairman
of the Commission.

The members of the Commission during 1969 were Senator Robert L.
Richardson of Saginaw, Senator Basil W. Brown of Highland Park, Repre-
sentative J. Robert Traxler of Bay City, Representative Donald E. Hol-
brook, Jr. of Clare, A.E. Reyhons, Director of the Legislative Service
Bureau, as ex-officio members; Tom Downs, Jason L. Honigman, David
Lebenbom, and Harold S. Sawyer, as appointed members. The Legisla-
tive Council appointed Jason L. Honigman Chairman and Tom Downs Vice
Chairman of the Commission.

Professor William J. Pierce of the University of Michigan Law School
continued to serve as Executive Secretary of the Commission. Effective
December 31, 1969, Professor Pierce resigned as Executive Secretary to
assume additional duties as Executive Director of the National Conference
of Commissioners of Uniform State Laws. The members of the Law Re-
vision Commission wish to acknowledge their deep gratitude for the excel-
lent work performed by him in serving as the initial Executive Secretary
of this Commission and setting the pattern for future gainful work by the
Commission. It is with deep regret that we accept his resignation.

Effective January 1, 1970, Professor Carl S. Hawkins of the Univer-
sity of Michigan Law School will assume the duties of Executive Secretary
of the Commission.

The Commission is charged by statute with the following duties:
1. To examine the common law and statutes of the state and current

judicial decisions for the purpose of discovering defects and anachronisms
in the law and recommending needed reform.
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2. To receive and consider proposed changes in the law recommend-
ed by the American Law Institute, the National Gonference of Commis-
sioners on Uniform State L.aws, any bar association or other learned bod-
ies. ‘

3. To receive and consider suggestions from justices, judges, legis-
lators, and other public officials, lawyers and the public generally as to
defects and anachronisms in the law.

4. To recommend, from time to time, such changes in the law as it
deems necessary in order to modify or eliminate antiquated and inequitable
rules of law, and to bring the law of this state, civil and criminal, into
harmony with modern conditions.

The problems to which the Commission directed its studies during its
fourth year of operation were largely identified by a study of statute and
case law of Michigan and legal literature by the Commissioners and Exec-
utive Secretary. Other subjects were brought to the attention of the Com-
mission by various organizations and groups, and the Commission has
responded to any suggestions received from members of the Legislature.
The Commission welcomes suggestions from members of the Legislature

‘and any other interested individuals or groups.

Fromthe available topics, the Commission selected the following for
immediate study and report:

(1) _Local Administrative Procedures Act

(2) Uniform Child Custody Jurisdiction Act

(3) Personal Service Contracts of Minors Act

(4) Artist-Art Dealer Relationships Act

(5) Warranties in Sales of Art Act

(6) Minor Students Capacity to Borrow Act

(7) Doctor-Psychologist Patient Privilege Act

(8) Wayne Circuit Court Commissioners Powers Act
(9) Insurance Policy in Lieu of Bond Act

(10) Appeals from Municipal Courts Act

(11) Circuit Court Commissioner Powers of Magistrate Act
(12} Interest on Judgments Act

(13) Constitutional Amendment re Juries of 12

Recommendations and proposed statutes have been prepared on the
above subjects and accompany this report.

In addition to the foregoing, the Commission recommends favorable
consideration of the following prior recommendations upon which no final



action was taken by the Legislature in 1969:

(1) Condemnation Procedures Act -- S.B. 258 passed by Senate «-
presently before House Judiciary Committee. See Recommendations of
1968 Annual Report, p. ll. ’

(2) Attachment Fees Act -~ S.B. 158, H.B. 2279. See Recommenda-
tions of 1968 Annual Report, p. 23.

(3) Appeals from Probate Court Act -- S. B. 152 passed by Senate --
presently before House Judiciary Committee. See Recommendations of
1968 Annual Report, p. 32.

(4} Uniform Single Publications Act -- See Recommendations of 1968
Annual Report, p. 36.

(5) Revised Uniform Reciprocal Enforcement of Support Act -- S, B.
161, H.B. 2237. See Recommendations of 1968 Annual Report, p. 46.

(6) Recrimination in Divorce Act -- H.B. 2226 passed by House --
presently before Senate Judiciary Committee. See Recommendations of 1967
Annual Report, p. 40.

(75 Quo Warranto Act -- H.B. 3327 -- presently before House Judi-
ciary Committee. See Recommendations of 1967 Annual Report, p. 43.

{8) Contribution Among Joint Tortfeasors Act -- S.B. 155, H.B.
2263. See Recommendations of 1967 Annual Report, p. 57.

(9) Qualifications of Fiduciaries Act -- H.B. 2278 passed by House --
presently before Senaté Judiciary Committee. See Recommendations of
1966 Annual Report, p. 32.

(10) Land Contract Foreclosures -- S.B. 3159, H.B. 2269. See
Recommendations of 1967 Annual Report, p. 55.

Topics on the current study agenda of the Commission are:

(1) Corporation Code

(2) Court Costs

(3) Interspousal and Parental Immunity From Torts
(4) Joint Estates in Real and Personal Property

(5) Automobile Accident Medical Payments Protection
(6) Uniform Choice of Forum Act

(7) Uniform Adoption Act



(8) Ombudsman Act

(9) Summary Proceedings for Possession of Real Property Act
(10) District Court Venue

(11) Medical Privilege Waiver

(12) Small Claims Revision Act

(13) Combination of Wayne County Courts

(14) Technical Amendments to Revised Judicature Act

{15) Tax Refund Procedures

Topics on the future study calendar of the Commission are:

(1) Evidence Code

(2) Divorce Laws

{(3) Landlord Tenant Relations

(4) Disposition of Automobile Accident Cases
{5) Mechanics Liens

As an important part of its functions, the Commission reviews cur-
rent court decisions to ascertain whether or not these decisions necessi-
tate or make desirable changes in Michigan law. The Commission con-
tinues to welcome the advice and assistance of the justices and judges of
the courts of this state. The Commaission has also reviewed court deci-
sions to ascertain what laws, if any, have been declared unconstitutional
by the courts for the purpose of recommending the repeal or revision of
any unconstitutional acts.

The Commission continues to operate with its sole staff member, the
part time Executive Secretary, whose offices are in Hutchins Hall, Uni-
versity of Michigan Law School, Ann Arbor, Michigan 48104. The use
of consultants has made it possible to expedite a larger volume of work
and at the same time give the Commission the advantage of expert assis-
tance at relatively low costs. Faculty members of the four law schools
in Michigan continue to cooperate with the Commission in accepting specif-
ic research assignments.

The Legislative Service Bureau has generously assisted the Commis-
sion in the development of its legislative program. The Director of the
Legislative Service Bureau, who acts as Secretary of the Commission, con-
tinues to handle the fiscal operations of the Commission under procedures
established by the Legislative Council.

The Commission submits progress reports to the Legislative Council
and members of the Commission have met with the Council and other legis-
lative committees to discuss recommendations and subjects under study
by the Commission.
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The following Acts have been adopted to date pursuant to recommen-
dations of the Commission and in some cases amendments thereto by the

Legislature:

1967 Legislative Session

Subject

Powers of Appointment

Interstate and International Judicial
Procedures

Dead Man's Statute

Corporation Use of Assumed Names

Stockholder Action Without Meeting

Original Jurisdiction of Court of Appeals

1968 Legislative Session

Commission

Jury Selection

Emancipation of Minors

Guardian ad Litem

Possibilities of Reverter and Rights of
Entry

Corporations as Partners

Stockholder Approval of Mortgaging Assets

1969 Legislative Session

Administrative Procedures Act
Access to Adjoining Property
Antenuptial Agreements ‘
Notice of Tax Assessment
Anatomical Gifts

Recognition of Acknowledgments
Dead Man's Statute Amendment
Venue Act

Report
1966, p. 11
1966, p. 29
1966, p. 36
1966, p. 41
1966, p. 43
1967, p. 23
1967, p. 50
1967, p. 53
1966, p. 22
1966, p. 34
1966, p. 39
1967, p. 11
1968, p. 21
1968, p. 27
1968, p. 30
1968, p. 39
1968, p. 61
1966, p. 29
1968, p. 19

Act No.

224

178
263
138
201

65

326
293
292

13
288
287

306
55
139
115
189
57
63
333

The Commission continues to welcome suggestions for improvement

of its program and proposals.
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Jason L. Honigman, Chairman
Tom Downs, Vice Chairman
David Lebenbom

Harold S. Sawyer

Date: December 15, 1969

Respectfully submitted,

Ex-0Officio Members

Sen. Robert Richardson

Sen. Basil W. Brown

Rep. J. Robert Traxler

Rep. Donald E. Holbrook, Jr.
A.E. Reyhons, Secretary



RECOMMENDATION RELATING TO
LLOCAL ADMINISTRATIVE PROCEDURES

One of the most significant developments in government during the
last fifty years has been the increasing utilization of the administrative
agency having quasi-legislative and quasi-judicial powers. This phenom-
enon has occurred at all levels of government, including local units. Be-
cause of the extraordinary combination of powers exercised by adminis-
trative agencies, their operations have been carefully studied at both
federal and state levels, but little attention has been afforded the opera-
tions of local agencies. Local agencies, such as county, municipal, and
township boards and agencies and local school boards, however, appear
to be no less subject to opportunities for abuse of powers than the larger
federal or state agencies.

Michigan was one of the first states to adopt legislation dealing with
administrative rules, administrative procedures, and judicial review at
the state level. On recommendation of the Law Revision Commission, the
earlier basic statutes were completely revised during the 1969 session of
the Michigan Legislature when Public Act 306 was enacted. See Law Re-
vision Commission Recommendation, 1967 Annual Report, p. 11. At the
time the Law Revision Commission undertook its comprehensive review
of state administrative procedures, it also carefully examined the desir-
ability of developing additional legislation governing local administrative
procedures. Local agencies often have as much impact upon the affairs
of our 'c;itizens as state and federal agencies.

As a result of this study, the Law Revision Commission has conclud-
ed that new comprehensive legislation dealing with rule-making, adminis-
trative procedures, and decisions of local agencies is necessary in Mich-
igan. The reason for this conclusion is that no adequate statutory provi-
sions exist and the lack of statutory direction causes confusion and unduly
interferes with the conduct of the business of the citizens with these agen-
cies. Reliance upon judicial decisions is an unsatisfactory substitute for
a sound legislative scheme.

The proposed bill governs rule~-making, the rights of the public in
administrative procedures before local governmental agencies, the hear-
ing of contested cases, and judicial review of local agency orders and de-
cisions. The proposed legislation closely parallels the provisions of law
recently made applicable to state administrative agencies (Public Acts of 1969,
Act No. 306), but eliminates the more sophisticated mechanisms not ap-
propriate to local action.

The proposed bill follows:
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PROPOSED BILL

A bill relating to rule-making, the rights of the public in administra-
tive procedures before local governmental administrative agencies; the
hearing of contested cases; and the decisions and orders of local admin-
istrative agencies and the judicial review thereof.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

CHAPTER 1. GENERAL PROVISIONS

Sec. 1. This act shall be known and may be cited as the ''local
administrative procedures act of 1970, "

Sec. 3. (l) 'Adoption of a rule' means that step in the processing
of a rule consisting of the formal action of an agency establishing a rule
before its promulgation.

(2) "Local agency' means an agency, bureau, division, section, board,
commission, trustee, authority or officer, or any combination thereof, of
subdivisions of government, other than state agencies, including counties,
cities, villages and townships, created by law and authorized or directed
by law to promulgate rules or to make final decisions in .contested cases.

It does not include local legislative bodies or courts, the chief executive
officer of a subdivision of government, or a local civil service commission.

(3) MContested case' means a proceeding, including but not limited
to rate-making, price-fixing and licensing, in which a determination of
the legal rights, duties or privileges of a named party is required by law
to be made by a local agency only after an opportunity for an evidentiary
hearing.

(4) "Court" means the circuit court.

Sec. 5. (1) '"License' includes the whole or part of a local agency
permit, certificate, approval, registration, charter or similar form of
permission required by law, but does not include a license required solely
for revenue purposes.

(2) "Licensing'' includes local agency activity involving the grant, de-
nial, renewal, suspension, revocation, annulment, withdrawal, recall,
cancellation or amendment of a license.

(3) "Party'" means a person or agency named or admitted, or proper-

ly seeking and entitled of right to be admitted, as a party in a contested
case.
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(4) '"Person' means an individual, partnership, association, corpor-
ation, governmental subdivision or public or private organization of any
kind other than the local agency engaged in the particular processing of
a rule, declaratory ruling or contested case.

(5) "Processing of a rule' means all action required or authorized
by this act as to a rule which is to be promulgated, including its adoption,
and ending with its promulgation.

(6) "Promulgation of a rule'" means that step in the processing of a
rule consisting of the filing of a rule as provided in section 46 of this act.

Sec. 7. "Rule' means a local agency regulation, statement, standard,
policy, ruling or instruction of general applicability, which implements or
applies law enforced or administered by the local agency, or which pre-
scribes the organization, procedure or practice of the local agency, includ-

. ing the amendment, suspension or rescission thereof, but does not include

the following:
(a) An opinion of the attorney of the local government subdivision.
(b) A rule or order establishing or fixing rates or tariffs.

(¢) A rule relating to use of streets or highways the substance of
which is indicated to the public by means of signs or signals.

(d) A determination, decision, or order in a contested case.

(e) Intergovernmental, interagency, or intra-agency memorandum,
directive or communication which does not affect the rights of, or proce-
dures and practices available to, the public.

(f} A form with instructions, an interpretative statement, a guideline,
an informational pamphlet or other material which in itself does not have
the force and effect of law but is merely explanatory.

(g) A declaratory ruling or other disposition of a particular matter
as applied to a specific set of facts involved. '

(h) A decision by a local agency to exercise or not to exercise a per-
missive statutory, charter or ordinance power, although private rights or
interests are affected thereby.

Sec. 11. This act shall not be construed to limit or repeal additional
requirements imposed by statute, ordinance, charter, or otherwise, or to

12
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change existing agency procedures, which are equivalent to or exceed the
standards of administrative procedure prescribed in this act.

CHAPTER 2. PUBLIC INSPECTION

Sec. 21. (1) A local agency whether or not authorized or directed by
law to promulgate rules shall make available for public inspection and
copying during its business hours:

(a) Final orders or decisions in contested cases and the records on
which they were made.

{b) Promulgated rules.

(c) Other written statements which implement or interpret law, rules
or policy, including but not limited to guidelines, manuals, and forms with
instructions, adopted or used by the local agency in the discharge of its
functions.

(2) To the extent required to prevent an unwarranted invasion of per-
sonal privacy, a local agency may delete details when it makes available
a matter required to be made available for public inspection.

(3) If the local agency publishes the material required to be made
available for public inspection, the local agency may charge not more than
cost for each copy of the publication unless otherwise provided by law.

Sec. 22. (1) This chapter does not apply to:
{a) Material exempted from disclosure by law.

(b) Interagency or intra-agency letters, memoranda or statements
which would not be available by law to a party other than an agency in lit-
igation with the local agency and which, if disclosed, would impede the
local agency in the discharge of its functions.

(c) Material obtained in confidence from a person, matter privileged
by law and trade secrets.

(d} Financial and commercial information relating to a specific regu-
lated person prepared by or for the use of a local agency responsible for

the regulation or supervision of the person.

(e) Investigatory materials compiled or used for regulatory or law
enforcement purposes except to the extent available by law to a party to

13



a contested case.

(f) Material, the disclosure of which would constitute an unwarranted
invasion of privacy.

(2) This chapter does not authorize the withholding of information
otherwise required by law to be made available to the public or to a party
in a contested case.

Sec. 23. (1) Except to the extent that a person has actual and timely
notice of the terms thereof, a person shall not in any manner be required
to resort to, or be adversely affected by, a matter required to be pub-
lished and made available and not so published and made available.

(2) The circuit court for the county in which the local agency records
are situated may order, on petition of any person, the production of any
identifiable material improperly withheld from public inspection and copy-
ing.

CHAPTER 3. PROCEDURES FOR PROCESSING RULES

Sec. 31. (1) Rules which became effective before the effective date
of this act continue in effect until amended or rescinded.

(2) When a law authorizing or directing a local agency to promulgate
rules is repealed and substantially the same rule-making power or duty
is vested in the same or a successor local agency by a new provision of
law or the function of the local agency to which the rules are related is
transferred to another local agency, the existing rules of the original local
agency relating thereto continue in effect until amended or rescinded.

(3) The rescission of a rule does not revive a rule which was previous-
ly rescinded.

(4) The amendement or rescission of a valid rule does not defeat or
impair a right accrued, or affect a penalty incurred, under the rule.

(5) A rule may be amended or rescinded by another rule which con-
stitutes the whole or a part of a filing of rules or as a result of an act of
the legislature or the local legislative body.

Sec. 32. (1) A rule or exception to a rule shall not discriminate in
favor of or against any person, and a person affected by a rule is entitled
to the same benefits as any other person under the same or similar circum-
stances.

14



(2) The violation of a rule is a crime when so provided by law. A
rule shall not make an act or omission to act a crime or prescribe a
criminal penalty for violation of a rule.

(3) A local agency may adopt, by reference in its rule and without
repeating the adopted matter in full, all or any part of a code, standard
or regulation which has been adopted by an agency of the United States,
the state of Michigan or by a nationally recognized organization or assoc-
iation. The reference shall fully identify the adopted matter by date and
otherwise. The reference shall not cover any later amendments and edi-
tions of the adopted matter, but if the local agency wishes to incorporate
them in its rule it shall amend the rule or promulgate a new rule therefor.
The agency shall have available copies of the adopted matter for distri-
bution to the public at cost and the rules shall state where copies of the
adopted matter are available and the cost thereof as of the time the rule
is adopted.

Sec. 33. (1) A local agency may adopt rules when expressly author-
ized to do so by statute or ordinance or when there is no expressed or im-
plied prohibition of law against adoption of rules.

(2) A local agency may promulgate rules describing its organization
and stating the general course and method of its operations and may include
therein forms with instructions. Sections 41 and 42 do not apply to such
rules.

(3)._A local agency may promulgate rules prescribing its procedures
available to the public and the methods by which the public may obtain in-
formation and submit requests.

(4) A local agency may promulgate rules, not inconsistent with this
act or other applicable law, prescribing procedures for contested cases.

Sec. 41. (1) Before the adoption of a rule a local agency shall give
notice of a public hearing and offer any person an opportunity to present
data, views and arguments. The notice shall be given within the time
prescribed by any applicable statute, charter, or ordinance, or if none
then at least 10 days before the public hearing and at least 20 days before
the adoption of the rule. The notice shall include:

(a) A reference to the authority under which the action is proposed.

(b) The time and place of the public hearing and a statement of the
manner in which data, views and arguments may be submitted to the local
agency at other times by any person.

15



()

(c) A statement of the terms or substance of the proposed rule or
a description of the subjects and issues involved, and the proposed ef-
fective date of the rule. '

(2) The local agency shall transmit copies of the notice to all per-
sons who requested the local agency in writing for advance notice of pro-
posed action which may affect them. A notice shall be sent by malil or
otherwise in writing to the last address specified by the person. Requests
for notices shall be renewed annually.

(3) The public hearing shall comply with any applicable statute or
other laws but is not subject to the provisions of this act governing con-
tested cases, unless a rule is required by law to be adopted pursuant to ad-
judicatory procedures.

Sec. 42. The local agency shall publish the notice as prescribed in
any applicable law, or if none then in a manner selected by the local agency
as best calculated to give notice to persons likely to be affected by the pro-
posed rule. Methods that may be employed by the local agency, depending
upon the circumstances, include publication of the notice in a newspaper
of general circulation or, when appropriate, in trade, industry, govern-
mental or professional publications.

Sec. 43. (1) A rule hereafter promulgated is not valid unless pro-
cessed in substantial compliance with sections 41 and 42. However, inad-
vertent failure to give the notice to any person as required by section 41
does not invalidate a rule processed thereunder.

(2) A proceeding to contest a rule on the ground of noncompliance with
the procedural requirements of sections 41 and 42 shall be commenced
within 2 years after the effective date of the rule.

Sec. 44. Sections 41 and 42 do not apply to an amendment or rescis-
sion of a rule which is obsolete or superseded, or which is required to
make obviously needed corrections to make the rule conform to an amended
or new law or to accomplish any other sclely formal purpose, if a state-
ment to such effect is included in the rule at the time it was filed.

Sec. 46. (1) To promulgate a rule a local agency shall file a certi-
fied copy of the rule in the office of the clerk or similar official of the
local government subdivision within which the local agency operates. No
rule shall be effective until so filed.

(2) The clerk or similar official shall keep a permanent register of
rules open to public inspection.
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Sec. 47. (1) Except as provided in section 48, each rule hereafter
adopted becomes effective 20 days after promulgation, except if a later
date is required by law, or specified in the rule, the later date shall be
the effective date.

(2) A local agency may withdraw a promulgated rule which has not be-
come effective by giving written notice of the withdrawal to the clerk or
similar official with whom the rule was filed.

Sec. 48. (1) If a local agency finds that preservation of the public
health, safety or welfare requires promulgation of an emergency rule with-
out following the notice and participation procedures required by sections
41 and 42 and states in the rule its reasons for that finding, the agency may
dispense with all or part of such procedures and {file in the office of the
clerk or similar official of the local governmental subdivision within which
the agency operates-a copy of the rule endorsed as an emergency rule. The
emergency rule is effective on filing and remains in effect until a date fix-
ed therein or 6 months after the date of its promulgation, whichever is
earlier. The rule may be extended once for not more than 6 months by fil-
ing with the clerk or similar official of a certificate by the local agency of
the need for such extension.

(2) If the local agency desires to promulgate an identical or similar
rule with an effectiveness beyond the final effective date of an emergency
rule, it shall comply with procedures prescribed by this act for process-
ing of a rule which is not an emergency rule.

Sec. 61. (1) The {filing of a rule under this act raises a rebuttable
presumption that the rule was duly adopted and made available for public
inspection as required by this act. '

(2) The courts shall take judicial notice of a rule which becomes ef-
fective under this act.

Sec. 64. Unless an exclusive procedure or remedy is provided by a
statute governing the local agency, the validity or applicability of a rule
may be determined in an action for declaratory judgment when the court
finds that the rule or its threatened application interferes with or impairs,
or imminently threatens to interfere with or impair, the legal rights or
privileges of the plaintiff. The local agency shall be made a party to the
action. A declaratory judgment may be rendered whether or not the plain-
tiff has requested a local agency to pass upon the validity or applicability
of the rule in question. This section shall not be construed to prohibit the
determination of the validity or applicability of the rule in any other action
or proceeding in which its invalidity or inapplicability is asserted.

17



CHAPTER 4. PROCEDURES IN CONTESTED CASES

Sec. 71. In a contested case all parties will be afforded an oppor-
tunity for a full and fair hearing after reasonable notice, in conformity
with all applicable requirements of law. The notice shall be in writing
and shall state the time, place and nature of the hearing.

Sec. 72. Opportunity shall be afforded all parties to respond to and
to present evidence on all issues involved.

Sec. 73. The evidence shall be heard by the officials of the local
agency who are to render the final decision or by persons designated by
them for that purpose. The decision shall be based exclusively on the
evidence received at the hearing and on matters on which the courts of
this state would take judicial notice. Evidence shall be admitted if it is of
the type commonly relied upon by reasonably prudent men in the conduct
of their affairs. KEach party shall be notified by mail of the decision or
order. Oral proceedings at which evidence is presented may be recorded,
but need not be transcribed unless requested by a party who shall pay for
the transcription of the portion requested except as otherwise provided by
law.

Sec. 74. In cases where the evidence received at the hearing is not
stenographically reported or otherwise recorded and in cases where the
local agency's findings are based in whole or in part upon reports of phys-
ical tests or physical examinations not supported by proofs and evidence
presented at the hearing, or on staff reports which were not made avail-
able for examination by the parties for a reasonable time prior to the hear-
ing and in cases where for justifiable reasons a testimonial record made
at the hearing is asserted to be inadequate for purposes of judicial review,
the local agency shall, upon written request filed with it within 20 days
after the mailing of the decision or order, grant a rehearing. At such re-
hearing, all evidence upon which the local agency or any other party wishes
to rely shall be presented under oath and a complete stenographic record
made of all testimony. Such record, together with the documentary evi-
dence that may be received and matters in which the courts of this state
would take judicial notice, shall constitute the sole basis of decision. Upon
the completion of such rehearing, the local agency shall promptly issue
and mail to the parties a decision on the rehearing.

Sec. 75. Except as otherwise provided by law, an agency may order
a rehearing in a contested case on its own motion or on request of a party.

18



CHAPTER 5. LICENSES

Sec. 91. (1) When licensing is required to be preceded by notice
and an opportunity for hearing, the provisions of this act governing a con-
tested case apply.

(2) When a licensee makes timely and sufficient application for renew-
al of a license or a new license with reference to activity of a continuing
nature, the existing license does not expire until a decision on the appli-
cation is finally made by the local agency, and if the application is denied
or the terms of the new license are limited, until the last day for apply-
ing for judicial review of the agency order or a later date fixed by order
of the reviewing court. This subsection does not affect valid local agency
action then in effect summarily suspending such license under section 92.

Sec. 92. Before the commencement of proceedings for suspension,
revocation, annulment, withdrawal, recall, cancellation, or amendment
of a license, a local agency shall give personally or by mail, to the licen-
see, notice of facts or conduct which warrant the intended action. The
licensee shall be given an opportunity to show compliance with all lawful
requirements for retention of the license. If the local agency finds that
the public health, safety or welfare or the protection of the public trea-
sury requires emergency action and incorporates this finding in its order,
summary suspension of a license may be ordered effective on the date
specified in the order or on service of a certified copy of the order on the
licensee, whichever may be later, and effective during the proceedings.
The proceedings shall be promptly commenced and determined.

CHAPTER 6. JUDICIAL REVIEW

Sec. "101. A party who has exhausted all administrative remedies
available within a local agency, and who is aggrieved by a final decision
or order in a contested case, whether such decision or order is affirma-
tive or negative in form, is entitled as a matter of right to judicial review
thereof. Exhaustion of administrative remedies does not require the fil-
ing of a motion or application for rehearing or reconsideration unless the
agency rules require such filing before judicial review is sought. A pre-
liminary, procedural or intermediate local agency action or ruling is not
immediately reviewable, except that the court may grant leave for review -
of such action if review of the local agency's final decision or order would
not provide an adequate remedy.

Sec. 102. Judicial review of a final decision or order in a contested
case shall be by any applicable review proceeding in any court specified
by law. In the absence or inadequacy thereof, judicial review shall be by
any applicable form of action permitted by general court rules, or by a
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petition for review filed as a complaint in accordance with sections 103
to 105.

Sec. 103. (1) A complaint setting forth a petition for review as a
matter of venue shall be filed in the circuit court of the county in which
the local agency has its principal office.

(2) A complaint shall contain a concise statement of:

(a) The nature of the proceedings as to which review is sought.
(b) The facts on which venue is based.

(¢) The grounds on which relief is sought.

(d) The relief sought.

"(3) The plaintiff shall attach to the complaint, as an exhibit, a copy
of the agency decision or order of which review is sought.

Sec. 104. (1) A complaint shall be filed in the court within 30 days
after the date of mailing notice of the final decision or order of the local
agency, or if a written request for rehearing before the local agency is
filed within 20 days after the mailing of the decision or order, then within
30 days after delivery or mailing notice of the decision or order thereon.
The filing of the complaint does not stay enforcement of the local agency
action but the local agency may grant, or the court may order, a stay upon
appropriate terms.

(2) Within 30 days after service of the complaint, or within such furth-
er time as the court allows, the local agency shall transmit to the court the
original or certified copy of the entire record of the proceedings, unless
parties to the proceedings for judicial review stipulate that the record be
shortened. The local agency may require of plaintiff payment or security
for payment for any transcript of testimony prepared by reason of the com-
plaint. A party unreasonably refusing to stipulate to a shortening of the
record may be taxed by the court for the additional costs. The court may
require or permit subsequent corrections or additions to the record.

Sec. 105. If timely application is made to the court for leave to pre-
sent additional evidence, and it is shown to the satisfaction of the court
than an inadequate record was made at the hearing before the agency or
that the additional evidence is material, and that there were good reasons
for failing to record or present it in the proceeding before the agency, the
court shall order the taking of additional evidence before the agency on
such conditions as the court deems proper. The agency may modify its
findings, decision or order because of the additional evidence and shall
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file with the court the additional evidence and any new findings, decision
or order, which shall become part of the record. The local agency may
require of plaintiff payment or security for payment for any transcript
of the additional testimony prepared by reason of the complaint.

Sec. 106. (1) Except when a statute or the constitution provides for
a different scope of review, the court shall hold unlawful and set aside a
decision or order of a local agency if substantial rights of the plaintiff
have been prejudiced because the decision or order is any of the following:

(a) In violation of the constitution or a statute, charter or ordinance.

(b) In excess of the statutory authority or jurisdiction of the agency.

(c) Made upon unlawful procedure resulting in material prejudice to
a party.

(d) Not supported by competent, material and substantial evidence on
the whole record.

(e) Arbitrary, capricious or clearly an abuse or unwarranted exercise
of discretion.

(f) Affected by other substantial and material error of law.

(2) The court, as appropriate, may affirm, reverse or modify the de-
cision or order or remand the case for further proceedings.

CHAPTER 7. MISCELLANEOQOUS PROVISIONS
Sec. 113. This act is effective July 1, 1971, and except as to proceed-

ings then pending applies to all local agencies and proceedings therein not
expressly exempted. '
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RECOMMENDATION RELATING TO THE
UNIFORM CHILD CUSTODY JURISDICTION ACT

The Uniform Child Custody Jurisdiction Act, promulgated by the Na-
tional Conference of Commissioners on Uniform State Laws, is intended
to bring a measure of stability to the chaos that now exists in interstate
child custody jurisdiction matters. The public is increasingly concern-
ed over the fact that thousands of children are shifted from state to State
and from one family to another while parents or other persons battle over
their custody in the courts of several states. Often children are snatched
from one parent and taken across state lines where the court is petitioned
for an award of custody. In some cases as many as three different parties
may be fighting over the right to have custody to a particular child. It is
also well known that those who lose court battles often are unwilling to
accept the judgment of the court. Children are then removed in an un-
guarded moment to another state where the recalcitrant party hopes to
find a more sympathetic ear for his plea of custody.

The harm done to children cannot be overestimated. This unfortu-
nate condition has been aided and facilitated rather than discouraged by
law. There is no statutory law in this area and the judicially created
law is unsettled. In Michigan, a court may exercise jurisdiction !'to the
extent permitted by the constitution of the United States' (Mich. Comp.
Laws1948, § 600.775). The judicial trend has been toward permitting cus-
tody claimants to sue in the courts of almost any state, no matter how
fleeting the contact of the family and the child with that state. Under the
present law, the courts of the various states have acted in isolation and at
times in competition with each other, with disastrous consequences.

To remedy this intolerable situation, the Commissioners on Uniform
State Laws developed the Uniform Child Custody Jurisdiction Act. The
Act limits custody jurisdiction to the state where the child has his home
or where there are other strong contacts with the child and his family.

It also provides for recognition and enforcement of custody decrees of
other states in many instances. Jurisdiction to modify decrees of other
states is limited by giving a jurisdictional preference to the prior court

in certain cases. Access to a court may be denied if the custody claimant
has engaged in child snatching or other abusive practice. The Act furth-
er encourages interstate cooperation and communication to assist in bring-
ing about interstate judicial assistance in custody cases.

The L.aw Revision Commission recommends enactment of the Uniform

Act in Michigan as a part of the Revised Judicature Act. The Commission
believes that the Uniform Act will assist in avoidance of jurisdictional
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conflicts, thereby serving the best interests of a child.

The proposed bill follows:

PROPOSED BILL

A bill to amend Act No. 236 of the Public Acts of 1961, entitled "re-
vised judicature act of 1961,' as amended, being sections 600.101 to
600. 9928 of the Compiled Laws of 1948, by adding 1 new chapter to stand
as chapter 8.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Act No. 236 of the Public Acts of 1961, as amended, being
sections 600. 101 to 600.9928 of the Compiled Laws of 1948, is amended
by adding 1 new chapter to stand as chapter 8, to read as follows:

CHAPTER 8

SEC. 801. (1) THE GENERAL PURPOSES OF THIS CHAPTER ARE
TO:

(A) AVOID JURISDICTIONAL COMPETITION AND CONFLICT WITH
COURTS OF OTHER STATES IN MATTERS OF CHILD CUSTODY WHICH
HAVE IN THE PAST RESULTED IN THE SHIFTING OF CHILDREN FROM
STATE TO STATE WITH HARMFUL EFFECTS ON THEIR WELL-BEING;

(B) PROMOTE COOPERATION WITH THE COURTS OF OTHER STATES
TO THE END THAT A CUSTODY JUDGMENT OR DECREE IS RENDERED
IN THAT STATE WHICH CAN BEST DECIDE THE CASE IN THE INTEREST
OF THE CHILD;

(C) ASSURE THAT LITIGATION CONCERNING THE CUSTODY OF A
CHILD TAKE PLACE ORDINARILY IN THE STATE WITH WHICH THE
CHILD AND HIS FAMILY HAVE THE CLOSEST CONNECTION AND WHERE
SIGNIFICANT EVIDENCE CONCERNING HIS CARE, PROTECTION, TRAIN-
ING, AND PERSONAL RELATIONSHIPS IS MOST READILY AVAILABLE,
AND THAT COURTS OF THIS STATE DECLINE THE EXERCISE OF JUR-
ISDICTION WHEN THE CHILD AND HIS FAMILY HAVE A CLOSER CON-
NECTION WITH ANOTHER STATE;

(D) DISCOURAGE CONTINUING CONTROVERSIES OV ER CHILD CUS~

TODY IN THE INTEREST OF GREATER STABILITY OF HOME ENVIRON-
MENT AND OF SECURE FAMILY RELATIONSHIPS FOR THE CHILD:;

23



CcO

(E) DETER ABDUCTIONS AND OTHER UNILATERAL REMOVALS
OF CHILDREN UNDER TAKEN TO OBTAIN CUSTODY AWARDS;

(F) AVOID RE-LITIGATION OF CUSTODY DECISIONS OF OTHER
STATES IN THIS STATE INSOFAR AS FEASIBLE;

(G) FACILITATE THE ENFORCEMENT OF CUSTODY JUDGMENT S
OR DECREES OF OTHER STATES;

(H) PROMOTE AND EXPAND THE EXCHANGE OF INFORMA TION
AND OTHER FORMS OF MUTUAL ASSISTANCE BETWEEN THE COURTS
OF THIS STATE AND THOSE OF OTHER STATES CONCERNED WITH
THE SAME CHILD; AND

() MAKE UNIFORM THE LAW OF THOSE STATES WH ICH ENACT

(2) THIS CHAPTER SHALL BE CONSTRUED TO PROMOTE THE
GENERAL PURPOSES STATED IN THIS SECTION.

SEC. 802. AS USED IN THIS CHAPTER:

(A) "CONTESTANT" MEANS A PERSON, INCLUDING A PARENT,
WHO CLAIMS A RIGHT TO CUSTODY OR VISITATION RIGHTS WITH RE-
SPECT TO A CHILD;

(B)_"CUSTODY DETERMINATION" MEANS A COURT DECISION AND
COURT ORDERS AND INSTRUCTIONS PROVIDING FOR THE CUSTODY

OF A CHILD, INCLUDING VISITATION RIGHTS; IT DOES NOT INC LUDE
A DECISION RELATING TO CHILD SUPPORT OR ANY OTHER MONETARY
OBLIGATION OF ANY PERSON;

(C) "CUSTODY PROCEEDING" INCLUDES PROCEEDINGS IN WHICH
A CUSTODY DETERMINATION IS ONE OF SEVERAL ISSUES, SUCH AS
AN ACTION FOR DIVORCE OR SEPARATION, AND INCLUDES CHILD
NEGLECT AND DEPENDENCY PROCEEDINGS;

(D) "JUDGMENT" OR "CUSTODY JUDGMENT" MEANS A CUSTODY
JUDGMENT CONTAINED IN A JUDICIAL ORDER, DECREE OR JUDGMENT
MADE IN A CUSTODY PROCEEDING, AND INCLUDES AN INITIAL ORDER,
DECREE OR JUDGMENT AND A MODIFICATION ORDER, DECREE OR
JUDGMENT;

(E) "HOME STATE" MEANS THE STATE IN WHICH THE CHILD IM-
MEDIATELY PRECEDING THE TIME INVOLVED LIVED WITH HIS PAR-
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