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MICHIGAN LAW REVISION COMMISSION

Fourth Annual Report to the Legislature

To the Members of the Michigan Legislature:

The Law Revision Commission hereby presents its fourth annual re-
port pursuant to Section 14(e) of Act No. 412 of the Public Acts of 1965.

The Commission, created by Section 12 of that Act, consists of the
chairmen and ranking minority members of the Committees on Judiciary
of the Senate and House of Representatives, the Director of the Legisla-
tive Service Bureau, being the five ex-officio members, and four mem-
bers appointed by the Legislative Council. Terms of appointed commis-
sioners are staggered. The Legislative. Council designates the Chairman
of the Commission.

The members of the Commission during 1969 were Senator Robert L.
Richardson of Saginaw, Senator Basil W. Brown of Highland Park, Repre-
sentative J. Robert Traxler of Bay City, Representative Donald E. Hol-
brooks Jr. of Clare, A. E. Reyhons, Director of the Legislative Service
Bureau, as ex-officio members; Tom Downs, Jason L. Honigman, David
Lebenbom, and Harold S. Sawyer, as appointed members. The Legisla-
tive Council appointed Jason L. Honigman Chairman and Tom Downs Vice
Chairman of the Commission.

Professor William J. Pierce of the University of Michigan Law School
continue-2 to serve as Executive Secretary of the Commission. Effective
December 31, 1969, Professor Pierce resigned as Executive Secretary to
assume additional duties as Executive Director of the National Conference

of Commissioners of Uniform State Laws. The members of the Law Re-

vision Commission wish to acknowledge their deep gratitude for the excel-
lent work performed by him in serving as the initial Executive Secretary
of this Commission and setting the pattern for future gainful work by the
Commission. It is with deep regret that we accept his resignation.

Effective January 1, 1970, Professor Carl S. Hawkins of the Univer-
sity of Michigan Law School will assume the duties of Executive Secretary
of the Commission.

The Commission is charged by statute with the following duties:

1. To examine the common law and statutes of the state and current

judicial decisions for the purpose of discovering defects and anachronisms
in the law and recommending needed reform.

0
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2. To receive and consider proposed changes in the law recommend-
ed by the American Law Institute, the National Conference of Commis-

sioners on Uniform State Laws, any bar association or other learned bod-
ie s.

3. To receive and consider suggestions fromjustices, judges, legis-
lators, and other public officials, lawyers and the public generally as to
defects and anachronisms in the law.

4. To recommend, from time to time, such changes in the law as it
deems necessary in order to modify or eliminate antiquated and inequitable
rules of law, and to bring the law of this stater civil and criminal, into
harmony with modern conditions.

The problems to which the Commission directed its studies during its
fourth year of operation were largely identified by a study of statute and
case law of Michigan and legal literature by the Commissioners and Exec-
utive Secretary. Other subjects were brought to the attention of the Com-
mission by various organizations and groups, and tlie Commission has
responded to any suggestions received from members of the Legislature.
The Commission welcomes suggestions from members of the Legislature
and any other interested individuals or groups.

Fromthe available topics, the Commission selected the following for
immediate study and report:

(1 j _Local Administrative Procedures Act
(2) Uniform Child Custody Jurisdiction Act
(3) Personal Service Contracts of Minors Act
(4) Artist-Art Dealer Relationships Act
(5) Warranties in' Sales of Art Act
(6) Minor Students Capacity to Borrow Act
(7) Doctor-Psychologist Patient Privilege Act
(8) Wayne Circuit Court Commissioners Powers Act
(9) Insurance Policy in Lieu of Bond Act
(10) Appeals from Municipal Courts Act
(11) Circuit Court Commissioner Powers of Magistrate Act
(12) Interest on Judgments Act
(13) Constitutional Amendment re Juries of 12

Recommendations and proposed statutes have been prepared on the
above subjects and accompany this report.

In addition to the foregoing, the Commission recommends favorable
consideration of the following prior recommendations upon which no final

1,
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action was taken by the Legislature in 1969:

(1) Condemnation Procedures Act -- S. B. 258 passed by Senate --
presently before House Judiciary Committee. See Recommendations of
1968 Annual Report, p. 11.

(2) Attachment Fees Act -- S. B. 158, H. B. 2279. See Recommenda-
tions of 1968 Annual Report, p. 23.

(3) Appeals from Probate Court Act -- S. B. 152 passed by Senate --
presently before House Judiciary Committee. See Recommendations of
1968 Annual Report, p. 32.

(4) Uniform Single Publications Act -- See Recommendations of 1968

Annual Report, p. 36.

(5) Revised Uniform Reciprocal Enforcement of Support Act -- S. B.
161, H. B. 2237. See Recommendations of 1968 Annual Report, p. 46.

(6) Recrimination in Divorce Act -- H. B. 2226 passed by House --
presently before Senate Judiciary Committee. See Recommendations of 1967
Annual Report, p. 40.

(7) Quo Warranto Act -- H. B. 3327 -- presently before House Judi-

ciary Committee. See Recommendations of 1967 Annual Report, p. 43.

(8) Contribution Among Joint Tortfeasors Act-- S. B. 155, H. B.
2263. See Recommendations of 1967 Annual Report, p. 57.

(9) Qualifications of Fiduciaries Act--H. B. 2278 passed by House --
pre sently before Senate Judiciary Committee. See Recommendations of
1966 Annual Report, p. 32.

(10) Land Contract Foreclosures

Recommendations of 1967 Annual Report,

--

P.

S. B. 3159, H. B. 2269. See

55.

Topics on the current study agenda of the Commission are:

(1) Corporation Code

(2) Court Costs
(3) Interspousal and Parental Immunity From Torts
(4) Joint Estates in Real and Personal Property
(5) Automobile Accident Medical Payments Protection
(6) Uniform Choice of Forum Act

(7) Uniform Adoption Actr h
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(8) Ombudsman Act

(9) Summary Proceedings for Possession of Real Property Act
(10) District Court Venue

(11) Medical Privilege Waiver
(12) Small Claims Revision Act

(13) Combination of Wayne County Courts
(14) Technical Amendments to Revised Judicature Act
(15) Tax Refund Procedures

Topics on the future study calendar of the Commission are:

(1) Evidence Code
(2) Divorce Laws

(3) Landlord Tenant Relations

(4) Disposition of Automobile Accident Cases
(5) Mechanics Liens

As an important part of its functions, the Commission reviews cur-
rent court decisions to ascertain whe ther or not these decisions necessi-

tate or make desirable changes in Michigan law. The Commission con-
tinues to welcome the advice and assistance of the justices and judges of
the courts of this state. The Commission has also reviewed court deci-

sions to ascertain what laws, if any, have been declared unconstitutional
by the courts for the purpose of recommending the repeal or revision of
any unconstitutional acts.

The_Commission continues to operate with its sole staff member, the
part time Executive Secretary, whose offices are in Hutchins Hall, Uni-
versity of Michigan Law School, Ann Arbor, Michigan 48104. The use
of consultants has made it possible to expedite a larger volume of work
and at the same time give the Commission the advantage of expert assis-
tance at relatively low costs. Faculty members of the four law schools
in Michigan continue to cooperate with the Commission in accepting specif-
ic research assignrnents.

The Legislative Service Bureau has generously assisted the Commis-
sion in the development of its legislative program. The Director of the
Legislative Service Bureau, who acts as Secretary of the Commission, con-
tinues to handle the fiscal operations of the Commission under procedures
established by the Legislative Council.

The Commission submits progress reports to the Legislative Council
and members of the Commission have met with the Council and other legis-
lative committees to discuss recommendations and subjects under study
by the Commission.
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The following Acts have been adopted to date pursuant to recommen-
dations of the Commission and in some cases amendments thereto by the
Legislature:

1967 Legislative Session

Commis sion

Subject Report Act No.

Powers of Appointment * 1966, p. 11 224

Interstate and International Judicial

Procedures ·1966, p. 25 178

Dead Mants Statute 1966, p. 29 263

Corporation Use of Assumed Names 1966, p. 36 138

Stockholder Action Without Meeting 1966, p. 41 201

Original Jurisdiction of Court of Appeals 1966, p. 43 65

1968 Legislative Session

Jury Selection 1967, p. 23 326

Emancipation of Minors 1967, p. 50 293
Guardian ad Litem 1967, p. 53 292

Possibilities of Reverter and Rights of
Entry 1966, p. 22 f3

Corporations as Partners 1966, p. 34 288

Stockholder Approval of Mortgaging Assets 1966, p. 39 287

1969 Legislative Session

Administrative Procedures Act 1967, p. 11 306

Access to Adjoining Property 1968, p. 21 55

Antenuptial Agreements 1968, p. 27 139

Notice of Tax Assessment 1968, p. 30 115

Anatomical Gifts 1968, p. 39 189

Recognition of Acknowledgments 1968, p. 61 57
Dead Man' s Statute Amendment 1966, p. 29 63
Venue Act 1968, p. 19 333

The Commission continues to welcome suggestions for improvement
of its program and proposals.
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Jason L. Honigman, Chairman

Tom Downs, Vice Chairman

David Lebenbom

Harold S. Sawye r

Date: December 15, 1969

Respectfully submitted,

Ex-Officio Members

Sen. Robert Richardson

Sen. Basil W. Brown

Rep. J. Robert Traxler

Rep. Donald E. Holbrook, Jr.

A.E. Reyhons, Secretary
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RECOMMENDATION RELATING TO

LOCAL ADMINISTRATIVE PROCEDURES

One of the most significant developments in government during the
last fifty years has been the increasing utilization of the administrative
agency having quasi-legislative and quasi-judicial powers. This phenom-

enon has occurred at all levels of government, including local units. Be-
cause of the extraordinary combination of powers exercised by adminis-
trative agencies, their operations have been carefully studied at both

federal and state levels, but little attention has been afforded the opera-

tions of local agencies. Local agencies, such as county, municipal, and

township boards and agencies and local school boards, however, appear

to be no less subject to opportunities for abuse of powers than the larger
federal or state agencies.

Michigan was one of the first states to adopt legislation dealing with
administrative rules, administrative procedures, and judicial review at
the state level. On recommendation of the Law Revision Commission, the

earlier basic statutes were completely revised during the 1969 session of
the Michigan Legislature when Public Act 306 was enacted. See Law Re-
vision Commission Recommendation, 1967 Annual Report, p. 11. At the
time the Law Revision Commission undertook its comprehensive review

of state administrative procedures, it also carefully examined the desir-

ability of developing additional legislation governing local administrative
procedures. Local agencies often have as much impact upon the affairs

of our citizens as state and federal agencies.

As a result of this study, the Law Revision Commission has conclud-

ed that new comprehensive legislation dealing with rule-making, adminis-

trative procedures, add decisions of local agencies is necessary in Mich-

igan. The reason for this conclusion is that no adequate statutory provi-

sions exist and the lack of statutory direction causes confusion and unduly

interferes with the conduct of the business of the citizens with these agen-

cies. Reliance upon judicial decisions is an unsatisfactory substitute for
a sound legislative scheme.

The proposed bill governs rule-making, the rights of the public in
administrative procedures before local governmental agencies, the hear-
ing of contested cases, and judicial review of local agency orders and de-
cisions. The proposed legislation closely parallels the provisions of law
recently made applicable to state administrative agencies (Public Acts of 1969,
Act No. 306), but eliminates the more sophisticated mechanisms not ap-
propriate to local action.

The proposed bill follows:
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PR OPOSED BILL

A bill relating to rule-making, the rights of the public in administra-
tive procedures before local governmental administrative agencies; the
hearing of contested cases; and the decisions and orders of local admin-
istrative agencies and the judicial review thereof.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

CHAPTER 1. GENERAL PR OVISIONS

Sec. 1. This act shall be known and may be cited as the "local
administrative procedures act of 1970. "

Sec. 3. (1) "Adoption of a rule" means that step in the processing
of a rule consisting of the formal action of an agency establishing a rule
before its promulgation.

(2) "Local agency" means an agency, bureau, division, section, board,
commiss ion, trustee, authority or officer, or any combination thereof, of
subdivisions of government, other than state agencies, including counties,
cities, villages and townships, created by law and authorized or directed

by law to promulgate rules or tb make final decisions in .contested cases.

It do6s not include local legislative bodies or courts, the chief executive
officer of a subdivision of government, or a local civil service commission.

(3) 2'Contested case" means a proceeding, including but not limited
to rate-making, price-fixing and licensing, in which a determination of

the legal rights, duties or privileges of a named party is required by law

to be made by a local agency only after an opportunity for an evidentiary
hearing.

(4) "Court" meins the circuit court.

Sec. 5. (1) t'License" includes the whole or part of a local agency

permit, certificate, approval, registration, charter or similar form of
permission required by law, but does not include a license required solely
for revenue purposes.

(2) "Licensing" includes local agency activity involving the grant, de-

nial, renewal, suspension, revocation, annulment, withdrawal, recall,
cancellation or amendment of a license.

(3) "Party" means a person or agency named or admitted, or proper-
ly seeking and entitled of right to be admitted, as a party in a contested
case.03
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(4) "Person" means an individual, partnership, association, corpor-
ation, governmental subdivision or public or private organization of any

kind other than the local agency engaged in the particular processing of
a rule, declaratory ruling or contested case.

(5) "Processing of a rule" means all action required or authorized
by this act as to a rule which is to be promulgated, including its adoption,
and ending with its promulgation.

(6) "Promulgation of a rule" means that step in the processing of a
rule consisting of the filing of a rule as provided in section 46 of this act.

Sec. 7. "Rule" means a local agency regulation, statement, standard,

p olicy, ruling or instruction of general applicability, which implements or

applies law enforced or administered by the local agency, or which pre-
scribes the organization, procedure or practice of the local agency, includ-

ing the amendment, suspension or rescission thereof, but does not include

the following:

(a) An opinion of the attorney of the local government subdivision.

(b) A rule or order establishing or fixing rates or tariffs.

(c) A rule relating to use of streets or highways the substance of
which is indicated to the public by means of signs or signals.

(d) A determination, decision, or order in a contested case.

(e) Intergovernmental, inte ragency, or intra-agency memorandum,
directive or communication which does not affect the rights of, or proce-

dures and practices available to, the public.

(f) A form with instructions, an interpretative statement, a guideline,

an informational pamphlet or other material which in itself does not have
the force and effect of law but is merely explanatory.

(g) A declaratory ruling or other disposition of a particular matter
as applied to a specific set of facts involved.

(h) A decision by a local agency to exercise or not to exercise a per-
missive statutory, charter or ordinance power, although private rights or
interests are affected thereby.

Sec. 11. This act shall not be construed to limit or repeal additional
requirements imposed by statute, ordinance, charter, or otherwise, or to

12



change existing agency procedures, which are equivalent to or exceed the
standards of administrative procedure prescribed in this act.

CHAPTER 2. PUBLIC INSPECTION

Sec. 21. (1) A local agency whether or not authorized or directed by
law to promulgate rules shall make available for public inspection and
copying during its business hours:

(a) Final orders or decisions in contested cases and the records on
which they we re made.

(b) Promulgated rules.

(c) Other written statements which implement or interpret law, rules
or policy, including but not limited to guldelines, manuals, and forms with
instructions, adopted or used by the local agency in the discharge of its
functions.

(2) To the extent required to prevent an unwarranted invasion of per-
sonal privacy, a local agency may delete details when it makes available
a matter required to be made available for public inspection.

(3) If the local agency publishes the material required to be made
available for public inspection, the local agency may charge not more than
cost for each copy of the publication unless otherwise provided by law.

Sec. 22. (1) This chapter does not apply to:

(a) Material exempted from disclosure by law.

(b) Interagency or intra-agency letters, memoranda or statements
which would not be available by law to a party other than an agency in lit-
igation with the local agency and which, if disclosed, would impede the
local agency in the discharge of its functions.

(c) Material obtained in confidence from a person, matter privileged
by law and trade secrets.

(d) Financial and commercial information relating to a specific regu-
lated person prepared by or for the use of a local agency responsible for
the regulation or supervision of the person.

(e) Investigatory materials compiled or used for regulatory or law
enforcement purposes except to the extent available by law to a party to

C.,
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a contested case.

(f) Material, the disclosure of which would constitute an unwarranted
invasion of privacy.

(2) This chapter does not authorize the withholding of information
othe rwise required by law to be made available to the public or to a party
in a contested case.

Sec. 23. (1) Except to the extent that a person has actual and timely
notice of the terms thereof, a person shall not in any manner be required
to resort to, or be adversely affected by, a matter required to be pub-
lished and made available and not so published and made available.

(2) The circuit court for the county in which the local agency records
are situated may order, on petition of any person, the production of any
identifiable material improperly withheld from public inspection and copy-
ing.

CHAPTER 3. PROCEDURES FOR PROCESSING RULES

Sec. 31. (1) Rules which became effective before the effective date
of this act continue in effect until amended or rescinded.

(2) When a law authorizing or directing a local agency to promulgate
rules is repealed and substantially the same rule-making power or duty
is vested in the same or a successor local agency by a new provision of
law or the function of the local agency to which the rules are related is
transferred to another local agency, the existing rules of the original local
agency relating thereto continue in effect until amended or rescinded.

(3) The rescission of a rule does not revive a rule which was previous-
ly rescinded.

(4) The amendement or rescission of a valid rule does not defeat or

impair a right accrued, or affect a penalty incurred, under the rule.

(5) A rule may be amended or rescinded by another rule which con-
stitutes the whole or a part of a filing of rules or as a result of an act of

the legislature or the local legislative body.

Sec. 32. (1) A rule or exception to a rule shall not discriminate in

favor of or against any person, and a person affected by a rule is entitled
to the same benefits as any other person under the same or similar circum-
stances.

(7)
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(2) The violation of a rule is a crime when so provided by law. A
rule shall not make an act or omission to act a crime or prescribe a
criminal penalty for violation of a rule.

(3) A local agency may adopt, by reference in its rule and without
repeating the adopted matter in full, all or any part of a code, standard
or regulation which has been adopted by an agency of the United States,
the state of Michigan or by a nationally recognized organization or assoc-
iation. The reference shall fully identify the adopted matter by date and
otherwise. The reference shall not cover any later amendments and edi-
tions of the adopted matte r, but if the local agency wishes to incorporate
them in its rule it shall amend the rule or promulgate a new rule therefor.
The agency shall have available copies of the adopted matter for distri-
bution to the public at cost and the rules shall state where copies of the
adopted matter are available and the cost thereof as of the time the rule
is adopted.

Sec. 33. (1) A local agency may adopt rules when expressly author-
ized to do so by statute or ordinance or when there is no expressed or im-
plied prohibition of law against adoption of rules.

(2) A local agency may promulgate rules describing its organization
and stating the general course and method of its ope rations and may incl ude
therein forms with instructions. Sections 41 and 42 do not apply to such
r ule s.

(3) _A local agency may promulgate rules prescribing its procedures
available to the public and the methods by which the public may obtain in-
formation and submit requests.

(4) A local agency may promulgate rules, not inconsistent with this
act or other applicable law, prescribing procedures for contested cases.

Sec. 41. (1) Before the adoption of a rule a local agency shall give
notice of a public hearing and offer any person an opportunity to present

data, views and arguments. The notice shall be given within the time

prescribed by any applicable statute, charter, or ordinance, or if none
then at least 10 days before the public hearing and at least 20 days before
the adoption of the rule. The notice shall include:

(a) A reference to the authority under which the action is proposed.

(b) The time and place of the public hearing and a statement of the
manner in which data, views and arguments may be submitted to the local
agency at other times by any person.

0
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(c) A statement of the terms or substance of the proposed rule or
a description of the subjects and issues involved, and the proposed ef-
fective date of the rule.

(2) The local agency shall transmit copies of the notice to all per-
sons who requested the local agency in writing for advance notice of pro-
posed action which may affect them. A notice shall be sent by mail or
otherwise in writing to the last address specified by the person. Requests
for notices shall be renewed annually.

(3) The public hearing shall comply with any applicable statute or
other laws but is not subject to the provisions of this act governing con-

tested cases, unless a rule is required by law to be adopted pursuant to ad-

judicatory procedures.

Sec. 42. The local agency shall publish the notice as prescribed in

any applicable law, or if none then in a manner selected by the local agency

as best calculated to give notice to persons likely to be affected by the pro-

posed rule. Methods that may be employed by the local agency, depending

upon the circumstances, include publication of the notice in a newspaper

of general circulation or, when appropriate, in trade, industry, govern-

mental or professional publications.

Sec. 43. (1) A rule hereafter promulgated is not valid unless pro-
cessed in substantial compliance with sections 41 and 42. However, inad-

vertent failure to give the notice to any person as required by section 41

does not invalidate a rule processed thereunder.

(2) A proceeding to contest a rule on the ground of noncompliance with
the procedural requirements of sections 41 and 42 shall be commenced
within 2 years after th8 effective date of the rule.

Sec. 44. Sections 41 and 42 do not apply to an amendment or rescis-

sion of a rule which is obsolete or superseded, or which is required to
make obviously needed corrections to make the rule conform to an amended
or new law or to accomplish any other solely formal purpose, if a state-
ment to such effect is included in the rule at the time it was filed.

Sec. 46. (1) To promulgate a rule a local agency shall file a certi-

fied copy of the rule in the office of the clerk or similar offic ial of the

local government subdivision within which the local agency operates. No
rule shall be effective until so filed.

(2) The clerk or similar official shall keep a permanent register of

rules open to public inspection.
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Sec. 47. (1) Except as provided in section 48, each rule hereafter
adopted becomes effective 20 days after promulgation, except if a later
date is required by law, or specified in the rule, the later date shall be
the effective date.

(2) A local agency may withdraw a promulgated rule which has not be-
come effective by giving written notice of the withdrawal to the clerk or
similar official with whom the rule was filed.

Sec. 48. (1) If a local agency finds that preservation of the public

health, safety or welfare requires promulgation of an emergency rule with-
out following the notice and participation procedures required by sections

41 and 42 and states in the rule its reasons for that finding, the agency may

dispense with all or part of such procedures and file in the office of the
clerk or similar official of the local governmental subdivision within which

the agency operates a copy of the rule endorsed as an emergency rule. The

emergency rule is effective on filing and remains in effect until a date fix -
ed therein or 6 months after the date of its promulgation, whichever is
earlier. The rule may be extended once for not more than 6 months by fil-
ing with the clerk or similar official of a certificate by the local agency of
the need for such extension.

(2) If the local agency desires to promulgate an identical or similar
rule with an effectiveness beyond the final effective date of an emergency
rule, it shall comply with procedures prescribed by this act for process-
ing of a rule which is not an emergency rule.

Sec. 61. (1) The filing of a rule under this act raises a rebuttable
presumption that the rule was duly adopted and made available for public
inspection as required by this act.

(2) The courts shall take judicial notice of a rule which becomes ef-
fective under this act.

Sec. 64. Unless an exclusive procedure or remedy is provided by a
statute governing the local agency, the validity or applicability of a rule
may be determined in an action for declaratory judgment when the court
finds that the rule or its threatened application interferes with or impairs,

or imminently threatens to inte rfe re with or impair, the legal rights or
privileges of the plaintiff. The local agency shall be made a party to the
action. A declaratory judgment may be rendered whether or not the plain-
tiff has requested a local agency to pass upon the validity or applicability
of the rule in question. This section shall not be construed to prohibit the
determination of the validity or applicability of the rule in any other action

or proceeding in which its invalidity or inapplicability is asserted.
1 I
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CHAPTER 4. PROCEDURES IN CONTESTED CASES

Sec. 71. In a contested case all parties will be afforded an oppor-
tunity for a full and fair hearing after reasonable notice, in conformity
with all applicable requirements of law. The notice shall be in writing
and shall state the time, place and nature of the hearing.

Sec. 72. Opportunity shall be afforded all parties to respond to and
to present evidence on all issues involved.

Sec. 73. The evidence shall be heard by the officials of the local
agency who are to render the final decision or by persons designated by
them for that purpose. The decision shall be based exclusively on the
evidence received at the hearing and on matters on which the courts of
this state would take judicial notice. Evidence shall be admitted if it is of
the type commonly relied upon by reasonably prudent men in the conduct
of their affairs. Each party shall be notified by mail of the decision or
order. Oral proceedings at which evidence is presented may be recorded,
but need not be transcribed unless requested by a party who shall pay for
the transcription of the portion requested except as otherwise provided by
law.

Sec. 74. In cases whdre the evidence received at the hearing is not
stenographically reported or otherwise recorded and in cases where the
local agency's findings are based in whole or in part upon reports of phys -
ical tests or physical examinations not supported by proofs and evidence
presened at the hearing, or on staff reports which were not made avail-
able for examination by the parties for a reasonable time prior to the hear-
ing and in cases where for justifiable reasons a testimonial record made
at the hearing is asserted to be inadequate for purposes of judicial review,
the local agency shall, upon written request filed with it within 20 days
after the mailing of the decision or order, grant a rehearing. At such re-
hearing, all evidence upon which the local agency or any other party wishes
to rely shall be presented under oath and a cornplete stenographic record
made of all testimony. Such record, together with the documentary evi-
dence that may be received and matters in which the courts of this state
would take judicial notice, shall constitute the sole basis of decision. Upon
the completion of such rehearing, the local agency shall promptly issue
and mail to the parties a decision on the rehearing.

Sec. 75. Except as otherwise provided by law, an agency may order
a rehearing in a contested case on its own motion or on request of a party.

18



CHAPTER 5. LICENSES

Sec. 91. (1) When licensing is required to be preceded by notice

and an opportunity for hearing, the provisions of this act governing a con-
tested case apply.

(2) When a licensee makes time ly and sufficient application for renew-

al of a license or a new license with reference to activity of a continuing
nature, the existing license does not expire until a decision on the appli-
cation is fina 1ly made by the local agency, and if the application is denied
or the terms of the new license are limited, until the last day for apply-
ing for judicial review of the agency order or a later date fixed by order
of the reviewing court. This subsection does not affect valid local agency
action then in effect summarily suspending such license under section 92.

Sec. 92. Before the commencement of proceedings for suspension,
revocation, annulment, withdrawal, recall, cancellation, or amendment

of a license, a local agency shall give personally or by mail, to the licen-
see, notice of facts or conduct which warrant the intended action. The

licensee shall be given an opportunity to show compliance with all lawful
requirements for retention of the license. If the local agency finds that
the public health, safety or welfare or the protection of the public trea-
sury requires emergency action and inborporates this finding in its order,
summary suspension of a license may be ordered effective on the date
specified in the order or on service of a certified copy of the order on the
licensee, whichever may be later, and effective during the proceedings.
The proceedings shall be promptly commenced and determined.

CHAPTER 6. JUDICIAL REVIEW

Sec. '101. A party who has exhausted all administrative remedies
available within a local agency, and who is aggrieved by a final decision
or order in a contested case, whether such decision or order is affirma -

tive or negative in form, is entitled as a matter of right to judicial review
thereof. Exhaustion of administrative remedies does not require the fil-
ing of a motion or application for rehearing or reconsideration unless the
agency rules require such filing before judicial review is sought. A pre-
liminary, procedural or intermediate local agency action or ruling is not
immediately reviewable, except that the court may grant leave for review ·
of such action if review of the local agency's final decision or order would
not provide an adequate remedy.

Sec. 102. Judicial review of a final decision or order in a contested
case shall be by any applicable review proceeding in any court specified
by law. In the absence or inadequacy thereof, judicial review shall be by
any applicable form of action permitted by general court rules, or by ar)
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petition for review filed as a complaint in accordance with sections 103
to 105.

Sec. 103. (1) A complaint setting forth a petition for review as a
matter of venue shall be filed in the circuit court of the county in which

the local agency has its principal office.

(2) A complaint shall contain a concise statement of:

(a) The nature of the proceedings as to which review is sought.

(b) The facts on which venue is based.

(c) The grounds on which relief is sought.

(d) The relief sought.

(3) The plaintiff shall attach to the complaint, as an exhibit, a copy
of the agency decision or order of which review is sought.

Sec. 104. (1) A complaint shall be filed in the court within 30 days
after the date of mailing notice of the final decision or order of the local
agency, or if a written request for rehearing before the local agency is
filed within 20 days after the mailing of .the decision or order, then within
30 days after delivery or mailing notice of the decision or order thereon.
The filing of the complaint does not stay enforcement of the local agency
action b.ut the local agency may grant, or the court may order, a stay upon
appropriate terrns.

(2) Within 30 days after service of the complaint, or within such furth-
er time as the court allows, the local agency shall transmit to the court the
original or certified copy of the entire record of the proceedings, unless
parties to the proceedings for judicial review stipulate that the record be
shortened. The local agency may require of plaintiff payment or security
for payment for any transcript of testimony prepared by reason of the com-
plaint. A party unreasonably refusing to stipulate to a shortening of the
record may be taxed by the court for the additional costs. The court may
require or permit subsequent corrections or additions to the record.

Sec. 105. If timely application is made to the court for leave to pre-
sent additional evidence, and it is shown to the satisfaction of the court

than an inadequate record was made at the hearing before the agency or
that the additional evidence is materials and that there were good reasons
for failing to record or present it in the proceeding before the agency, the

court shall order the taking of additional evidence before the agency on
such conditions as the court deems proper. The agency may modify its
findings, decision or order because of the additional evidence and shall
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file with the court the additional evidence and any new findings, decis ion
or order, which shall become part of the record. The local agency may
require of plaintiff payment or security for payment for any transcript
of the additional testimony prepared by reason of the complaint.

Sec. 106. (1) Except when a statute or the constitution provides for
a different scope of review, the court shall hold unlawful and set aside a
decision or order of a local agency if substantial rights of the plaintiff
have been prejudiced because the decision or order is any of the following:

(a) In violation of the constitution or a statute, charter or ordinance.

(b) In excess of the statutory authority or jurisdiction of the agency.

(c) Made upon unlawful procedure resulting in material prejudice to
a party.

(d) Not supported by competent, material and substantial evidence on
the whole record.

(e) Arbitrary, capricious or clearly an abuse or unwarranted exercise
of discretion.

(f) Affected by other substantial and material error of law.

(2) The court, as appropriate, may affirm, reverse or modify the de-
cision Qr order or remand the case for further proceedings.

CHAPTER 7. MISCELLANEOUS PROVISIONS

Sec. 113. This Kct is effective July 1, 1971, and except as to proceed-
ings then pending applies to all local agencies and proceedings therein not
expressly exempted.
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RECOMMENDATION RELATING TO THE
UNIFORM CHILD CUSTODY JURISDICTION ACT

The Uniform Child Custody Jurisdiction Act, promulgated by the Na-
tional Conference of Commissioners on Uniform State Laws, is intended
to bring a measure of stability to the chaos that now exists in interstate
child custody jurisdiction matte rs. The public is increasingly concern-
ed over the fact that thousands of children are shifted from state to state
and from one family to another while parents or other persons battle ove r
their custody in the courts of several states. Often children are snatched
from one parent and taken across state lines where the court is petitioned
for an award of custody. In some cases as many as three different parties
may be fighting over the right to have custody to a particular child. It is
also well known that those who lose court battles often are unwilling to
accept the judgment of the court. Children are then removed in an un-
guarded moment to another state where the recalcitrant party hopes to
find a more sympathetic ear for his plea of custody.

The harm done to children cannot be overestimated. This unfortu-

nate condition has been aided and facilitated rather than discouraged by
law. There is no statutory law in this are a and the judicially created
law is unsettled. In Michigan, a court may exercise jurisdiction "to the
extent permitted by the constitution of the United States"(Mich. Comp.
Laws 1948, § 600. 775). The judicial trend has been toward permitting cus-
tody claimants to sue in the courts of almost any state, no matter how
fleeting_the contact of the family and the child with that state. Under the
present law, the courts of the various states have acted in isolation and at
times in competition with each other, with disastrous consequences.

To remedy this intolerable situation, the Commissioners on Uniform
State Laws developed the Uniform Child Custody Jurisdiction Act. The
Act limits custody jurisdiction to the state where the child has his home
or where there are other strong contacts with the child and his family.
It also provides for recognition and enforcement of custody decrees of
other states in many instancefs. Jurisdiction to modify decrees of othe r
states is limited by giving a jurisdictional preference to the prior court
in certain cases. Access to a court may be denied if the custody claimant
has engaged in child snatching or other abusive practice. The Act furth-
er encourages interstate cooperation and communication to assist in bring-
ing about interstate judicial assistance in custody cases.

The Law Revision Commission recommends enactment of the Uniform

Act in Michigan as a part of the Revised Judicature Act. The Commission
believes that the Uniform Act will assist in avoidance of jurisdictional
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conflicts, thereby serving the best interests of a child.

The proposed bill follows:

PR OPOSED BILL

A bill to amend Act No. 236 of the Public Acts of 1961, entitled "re-

vised judicature act of 1961," asamended, being sections 600.101 to
600.9928 of the Compiled Laws of 1948, by adding 1 new chapter to stand
as chapter 8.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Act No. 236 of the Public Acts of 1961, as amended, being
sections 600.101 to 600.9928 of the Compiled Laws of 1948, is amended

by adding 1 new chapter to stand as chapter 8, to read as follows:

CHAPTER 8

SEC. 801. ( 1) THE GENERAL PURPOSES OF THIS CHAPTER ARE
TO:

(A) AVOID JURISDICTIONAL COMPETITION AND CONFLICT WITH
COURTS OF OTHER STATES IN MATTERS OF CHILD CUSTODY-WHICH

HAVE IN THE PAST RESULTED IN THE SHIFTING OF CHILDREN FROM

STATE _TO STATE WITH HARMFUL EFFECTS ON THELR WELL-BEING;

(B) PROMOTE COOPERATION WITH THE COURTS OF OTHER STATES
TO THE END THAT A CUSTODY JUDGMENT OR DECREE IS RENDERED

IN THAT STATE WHICH CAN BEST DECIDE THE CASE IN THE INTEREST

OF THE CHILD;

(C) ASSURE THAT LITIGATION CONCERNING THE CUSTODY OF A
CHILD TAKE PLACE ORDINARILY IN THE STATE WITH WHICH THE

CHILD AND HIS FAMILY HAVE THE CLOSEST CONNECTION AND WHERE

SIGNIFICANT EVIDENCE CONCERNING HIS CARE, PROTECTION, TRAIN-

ING, AND PERSONAL RELATIONSHIPS IS MOST READILY AVAILABLE,

AND THAT COURTS,OF THIS STATE DECLINE THE EXERCISE OF JUR -
ISDICTION WHEN THE CHILD AND HIS FAMILY HAVE A CLOSER CON-

NECTION WITH ANOTHER STATE;

(D) DISC OURAGE CONTINUING CONTROVERSIES CM ER CHILD CUS-

TODY IN THE INTEREST OF GREATER STABILITY OF HOME ENVIRON-

MENT AND OF SECURE FAMILY RELATIONSHIPS FOR THE CHILD;
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(E) DETER ABDUCTIONS AND OTHER UNILATERAL REMOVALS
OF CHILDREN UNDER TAKEN TO OBTAIN CUSTODY AWARDS;

(F) AVOID RE-LITIGATION OF CUSTODY DECISIONS OF OTHER
STATES IN THIS STATE INSOFAR AS FEASIBLE;

(G) FACILITATE THE ENFORCEMENT OF CUSTODY JUDGMENT S
OR DECREES OF OTHER STATES;

(H) PROMOTE AND EXPAND THE EXCHANGE OF INFORMA TION
AND OTHER FORMS OF MUTUAL ASSISTANCE BETWEEN THE COURTS
OF THIS STATE AND THOSE OF OTHER STATES CONCERNED WITH
THE SAME CHILD; AND

(I) MAKE UNIFORM THE LAW OF THOSE STATES WH ICH ENACT
IT.

(2) THIS CHAPTER SHALL BE CONSTRUED TO PROMOTE THE
GENERAL PURPOSES STATED IN THIS SECTION.

SEC. 802. AS USED IN THIS CHAPTER:

(A) "CONTESTANT" MEANS A PERSON, INCLUDING A PARENT,
WHO CLAIMS A RIGHT TO CUSTODY OR VISITATION RIGHTS WITH RE-
SPECT TO A CHILD;

(B)_"CUSTODY DETERMINATION" MEANS A COURT DECISION AND
COURT ORDERS AND INSTRUCTIONS PROVIDING FOR THE CUSTODY
OF A CHILD, INCLUDING VISITATION RIGHTS; IT DOES NOT INC LUDE
A DECISION RELATING TO CHILD SUPPORT OR ANY OTHER MONETARY
OBLIGATION OF ANY PERSON;

(C) "CUSTODY PROCEEDING" INCLUDES PROCEEDINGS IN WHICH
A CUSTODY DETERMINATION IS ONE OF SEVERAL ISSUES, SUCH AS
AN ACTION FOR DIVORCE OR SEPARATION, AND INCLUDES CHILD
NEGLECT AND DEPENDENCY PROCEEDINGS;

(D) "JUDGMENT" OR "CUSTODY JUDGMENT" MEANS A CUSTODY
JUDGMENT CONTAINED IN A JUDICIAL ORDER, DECREE OR JUDGMENT
MADE IN A CUSTODY PROCEEDING, AND INCLUDES AN INITIAL ORDER,
DECREE OR JUDGMENT AND A MODIFICATION ORDER, DECREE OR
JUDGMENT;

(E) "HOME STATE" MEANS THE STATE IN WHICH THE CHILD IM-
MEDIATELY PRECEDING THE TIME INVOLVED LIVED WITH HIS PAR-

CO

1
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ENTS, A PARENT, OR A PERSON ACTING AS PARENT, FOR AT LEAST
6 CONSECUTIVE MONTHS, AND IN THE CASE OF A CHILD LESS THAN
6 MONTHS OLD THE STATE IN WHICH THE CHILD LIVED FROM BIRTH

WITH ANY OF THE PERSONS MENTIONED. PERIODS OF TEMPORARY

ABSENCE OF ANY OF THE NAMED PERSONS ARE COUNTED AS PART

OF THE 6-MONTH OR OTHER PERIOD;

(F) "INITIAL JUDGMENT" MEANS THE FIRST CUSTODY ORDER,

DECREE OR JUDGMENT CONCERNING A PARTICULAR CHILD;

(G) "MODIFICATION JUDGMENT" MEANS A CUSTODY ORDER, DE-

CREE OR JUDGMENT WHICH MODIFIES OR REPLACES A PRIOR ORDER,

DECREE OR JUDGMENT, WHETHER MADE BY THE COURT WHICH

RENDERED THE PRIOR ORDER, DECREE OR JUDGMENT OR BY ANOT-

HER COURT;

(H) "PHYSICAL CUSTODY" MEANS ACTUAL POSSESSION, AND CON-

TROL OF A CHILD;

(I) "PERSON ACTING AS PARENT" MEANS A PERSON, OTHER THAN

A PARENT, WHO HAS PHYSICAL CUSTODY OF A CHILD AND WHO HAS
EITHER BEEN AWARDED CUSTODY BY A COURT OR CLAIMS A RIGHT

TO CUSTODY; AND

(J) " STATE" MEANS ANY STATE, TERRITORY, OR POSSESSION

OF THE UNITED STATES, THE COMMONWEALTH OF PUERTO RICO,
AND THE DISTRICT OF COLUMBIA.

SEC. 803. A COURT OF THIS STATE WHICH IS COMPETENT TO

DECIDE CHILD CUSTODY MATTERS HAS JURISDICTION TO MAKE A

CHILD CUSTODY DETERMINATION BY INITIAL OR MODIFICATION DE-

CREE OR JUDGMENT IF:

(A) THIS STATE (I) IS THE HQME STATE OF THE CHILD AT THE
TIME OF COMMENCEMENT OF THE PROCEEDING, OR (II) HAD BEEN
THE CHILD'S HOME STATE WITHIN 6 MONTHS BEFORE COMMENCE-

MENT OF THE PROCEEDING AND THE CHILD IS ABSENT FROM THIS

STATE BECAUSE OF HIS REMOVAL OR RETENTION BY A PERSON

CLAIMING HIS CUSTODY OR FOR OTHER REASONS, AND A PARENT

OR PERSON ACTING AS PARENT CONTINUES TO LIVE IN THIS STATE;

OR

(B) IT IS IN THE BEST INTEREST OF THE CHILD THAT A COURT
OF THIS STATE ASSUME JURISDICTION BECAUSE (I) THE CHILD AND
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HIS PARENTS, OR THE CHILD AND AT LEAST ONE CONTESTANT,

HAVE A SIGNIFICANT CONNECTION WITH THIS STATE, AND (LI)
THERE IS AVAILABLE IN THIS STATE SUBSTANTIAL EVIDENCE CON-

CERNING THE CHILD'S PRESENT OR FUTURE CARE, PROTECTION,

TRAINING, AND PERSONAL RELATIONSHIPS; OR

(C) THE CHILD IS PHYSICALLY PRESENT IN THIS STATE AND (I)

THE CHILD HAS BEEN ABANDONED OR (II) IT IS NECESSARY IN AN
EMERGENCY TO PROTECT THE CHILD BECAUSE HE HAS BEEN SUB-

JECTED TO OR THREATENED WITH MISTREATMENT OR ABUSE OR

IS OTHERWISE NEGLECTED OR DEPENDENT; OR

(D) (I) IT APPEARS THAT NO OTHER STA TE WOULD HAVE JURIS-
DICTION UNDER PREREQUISITES SUBSTANTIALLY IN ACCORDANCE

WITH PARAGRAPHS (A), (B), OR (C), OR ANOTHER STATE HAS DE-
CLINED TO EXERCISE JURISDICTION ON THE GROUND THAT THIS

STATE IS THE MORE APPROPRIATE FORUM TO DETERMINE THE CUS-

TODY OF THE CHILD, AND (U) IT IS IN THE BEST INTER EST OF THE
CHILD THAT THIS COURT ASSUME JURISDICTION.

(2) EXCEPT UNDER PARAGRAPHS (C) AND (D) OF SUBSECTION (1),
THE PHYSICAL PRESENCE IN THIS STATE OF THE CHILD, OR OF THE

CHILD AND ONE OF THE CONTESTANTS, IS NOT ALONE SUFFICIENT

TO CONFER JURISDICTION ON A COURT OF THIS STATE TO MAKE A

CHILD CUSTODY DETERMINATION.

(3) _PHYSICAL PRESENCE OF THE CHILD, WHILE DESIRABLE, IS
NOT A PREREQUISITE FOR JURISIDCTION TO DETERMINE HIS CUSTO-

DY.

SEC. 804. BEFORE ENTERING A CUSTODY JUDGMENT UNDER

THIS CHAPTER, REASONABLE NOTICE AND OPPORTUNITY TO BE
HEARD SHALL BE GIVEN TO THE CONTESTANTS, ANY PARENT WHOSE
PARENTAL RIGHTS HAVE NOT BEEN PREVIOUSLY TERMINATED, AND
ANY PERSON WHO HAS PHYSICAL CUSTODY OF THE CHILD. IF ANY

OF THESE PERSONS IS OUTSIDE THIS STATE, NOTICE AND OPPORTUN-
ITY TO BE HEARD SHALL BE GIVEN PURSUANT TO SECTION 805.

SEC. 805. (1) NOTICE REQUIRED FOR THE EXERCISE OF JURIS-
DICTION OVER A PERSON OUTSIDE THIS STATE SHALL BE GIVEN IN

A MANNER REASONABLY CALCULATED TO GIVE ACTUAL NOTICE,
AND MAY BE:

(A) BY PERSONAL DELIVERY OUTSIDE THIS STATE IN THE MAN-
NER PRESCRIBED FOR SERVICE OF PROCESS WITHIN THIS STATE;
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(B) IN THE MANNER PRESCRIBED BY THE LAW OF THE PLACE
IN WHICH THE SERVICE IS MADE FOR SERVICE OF PROCESS IN THAT

PLACE IN AN ACTION IN ANY OF ITS COURTS OF GENERAL JURIS-
DICTION;

(C) BY ANY FORM OF MAIL ADDRESSED TO THE PERSON TO BE
SERVED AND REQUESTING A RECEIPT; OR

(D) AS DLRECTED BY THE COURT INCLUDING PUBLICATION, IF
OTHER MEANS OF NOTIFICATION ARE INEFFECTIVE.

(2) NOTICE UNDER THIS SECTION SHALL BE SERVED, MAILED,
OR DELIVERED, OR LAST PUBLISHED AT LEAST 20 DAYS BEFORE
ANY HEARING IN THIS STATE.

SEC. 806. (1) A COURT OF THIS STATE SHALL NOT EXERCISE
ITS JURISDICTION UNDER THIS CHAPTER IF AT THE TIME OF FILING

THE COMPLAINT A PROCEEDING CONCERNING THE CUSTODY OF THE

CHILD WAS PENDING IN A COURT OF ANOTHER STATE EXERCISING

JURISDICTION SUBSTANTLALLY IN CONFORMITY WITH THIS CHAPTER,
UNLESS THE PROCEEDING IS STAYED BY THE COURT OF THE OTHER

STATE BECAUSE THIS STATE IS A MORE APPROPRIATE FORUM OR

FOR OTHER REASONS.

(2) BEFORE ADJUDICATION IN A CUSTODY PROCEEDING THE

COURT SHALL EXAMINE THE PLEADINGS AND OTHER INFORMATION

SUPPLIND BY THE PARTIES UNDER SECTION 809 AND SHALL CONSULT
THE CHILD CUSTODY REGISTRY ESTABLISHED UNDER SECTION 816

CONCERNING THE PENDENCY OF PROCEEDINGS WITH RESPECT TO

THE CHILD IN OTHER STATES. IF THE COURT HAS REASON TO BE-

LIEVE THAT PROCEEDINGS MAY BE PENDING IN ANOTHER STATE,

IT SHALL DIRECT AN INQUIRY TO THE STATE COURT ADMINISTRATOR

OR OTHER APPROPRIATE OFFICIAL OF THE OTHER STATE.

(3) IF THE COURT IS INFORMED DURING THE COURSE OF THE
PROCEEDING THAT A PROCEEDING CONCERNING THE CUSTODY OF

THE CHILD WAS PENDING IN ANOTHER STATE BEFORE THE COURT

ASSUMED JURISDICTION, IT SHALL STAY THE PROCEEDING AND

COMMUNICATE WITH THE COURT IN WHICH THE OTHER PROCEED-

ING IS PENDING TO THE END THAT THE ISSUE MAY BE LITIGATED

IN THE MORE APPROPRIATE FORUM AND THAT INF ORMATION BE

EXCHANGED IN ACCORDANCE WITH SECTIONS 819 THROUGH 822. IF

A COURT OF THIS STATE HAS ENTERED A CUSTODY JUDGMENT BE-

FORE BEING INFORMED OF A PENDING PROCEEDING IN A COURT

OF ANOTHER STATE IT SHALL IMMEDIATELY INFORM THAT COURT

OF THE FACT. IF THE COURT IS INF ORMED THAT A PROCEEDINGC 3
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WAS COMMENCED IN ANOTHER STATE AFTER IT ASSUMED JURISDIC-

TION, IT SHALL LIKEWISE INFORM THE OTHER COURT TO THE END
THAT THE ISSUES MAY BE LITIGATED IN THE MORE APPROPRIATE
FORUM.

SEC. 807. (1) A COURT WHICH HAS JURISDICTION UNDER THIS
CHAPTER TO MAKE AN INITIAL OR MODIFICATION JUDGMENT MAY

DECUNE TO EXERCISE ITS JURISDICTION ANY TIME BEFORE MAKING

A JUDGMENT IF ·IT FINDS THAT IT IS AN INCONVENIENT FORUM TO
MAKE A CUSTODY DETERMINATION UNDER THE CIRCUMSTANCES OF

THE CASE AND THAT A COURT OF ANOTHER STATE IS A MORE APPRO-

PRIATE FORUM.

(2) A FINDING OF INC ONVENIENT FORUM MAY BE MADE UPON

THE COURT'S OWN MOTION OR UPON MOTION OF A PARTY OR A

GUARDIAN AD LITEM OR OTHER REPRESENTATIVE OF THE CHILD.

(3) IN DETERMINING IF IT IS AN INC ONVENIENT FORUM, THE
COURT SHALL CONSIDER IF IT IS IN THE INTEREST OF THE CHILD

THAT ANOTHER STATE ASSUME JURISDICTION. FOR THIS PURPOSE

IT MAY TAKE INTO ACCOUNT THE FOLLOWING FACTORS, AMONG
OTHERS:

(A) IF ANOTHER STATE IS OR RECENTLY WAS THE CHILD' S HOME
STATE;

(B) -IF ANOTHER STATE HAS A CLOSER CONNECTION WITH THE
CHILD AND HIS FAMILY OR WITH THE CHILD AND ONE OR MORE OF

THE CONTESTANTS;

(C) IF SUBSTANTIAL EVIDENCE CONCERNING THE CHILD'S PRES-
ENT OR FUTURE CARE, PROTECTION, TRAINING, AND PERSONAL
RELATIONSHIPS IS MORE READILY AVAILABLE IN ANOTHER STATE;

(D) IF THE PARTIES HAVE AGREED ON ANOTHER FORUM WHICH
IS NO LESS APPROPRIATE; AND

(E) IF THE EXERCISE OF JURISDICTION BY A COURT OF THIS
STATE WOULD 00 NTRAVENE ANY OF THE PURPOSES STATED IN

SEC TION 801.

(4) BEFORE DETERMINING WHETHER TO DECLINE OR RETAIN
JURISDICU ON THE COURT MAY COMMUNICATE WITH A COURT OF

ANOTHER STATE AND EXCHANGE INFORMATION PERTINENT TO THE

ASSUMPTION OF JURISDICTION BY EITHER COURT WITH A VIEW TO

ASSURING THAT JURISDICTION WILL BE EXERCISED BY THE MORE
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APPROPRIATE COURT AND THAT A FORUM WILL BE AVAILABLE TO

THE PARTIES.

(5) IF THE COURT FINDS THAT IT IS AN INCONVENIENT FORUM

AND THAT A COURT OF ANOTHER STATE IS A MORE APPROPRIATE

FORUM, IT MAY DISMISS THE PROCEEDINGS, OR IT MAY STAY THE
PROCEEDINGS UPON CONDITION THAT A CUSTODY PROCEEDING BE

PROMPTLY COMMENCED IN ANOTHER NAMED STATE OR UPON ANY

OTHER CONDITIONS WHICH MAY BE JUST AND PROPER, INCLUDING
THE CONDITION THAT A MOVING PARTY STIPULATE HIS CONSENT

AND SUBMISSION TO THE JURISDICTION OF THE OTHER FOR UM.

(6) THE COURT MAY DECLINE TO EXERCISE ITS JURISDICTION
UNDER THIS CHAPTER IF A CUSTODY DETERMINATION IS INCIDENT-

AL TO AN ACTION FOR DIVORCE OR ANOTHER PROCEEDING WHILE

RETAINING JURISDICTION OVER THE DIVORCE OR OTHER PROCEED-
ING.

(7) IF IT APPEARS TO THE COURT THAT IT IS CLEARLY AN IN-
APPROPRIATE FORUM, IT MAY REQUIRE THE PARTY WHO COM-
MENCED THE PROCEEDINGS TO PAY, IN ADDITION TO THE COSTS
OF THE PROCEEDIDE S IN THIS STATE, NECESSARY TRAVEL AND
OTHER EXPENSES, INCLUDING ATTORNEYS' FEES, INCURRED BY
OTHER PARTIES OR THEIR WITNESSES. PAYMENT IS TO BE MADE

TO THE CLERK OF THE COURT FOR REMITTANCE TO THE PROPER
PARTY.

(8) UPON DISMISSAL OR STAY OF PROCEEDINGS UNDER THIS
SECTION THE COURT SHALL INFORM THE COURT FOUND TO BE THE

M ORE APPROPRIATE FORUM OF THIS FACT, OR IF THE COURT
WHICH WOULD HAVE JURISDICTION IN THE OTHER STATE IS NOT

CERTAINLY KNOWN, SHALL TRANSMIT THE INFORMATION TO THE
COURT ADMINISTRATOR OR OTHER APPROPRIATE OFFICIAL FOR
FORWARDING TO THE APPROPRIATE COURT.

(9) ANY COMMUNICATION RECEIVED FROM ANOTHER STATE IN-
FORMING THIS STATE OF A FINDING OF INCONVENIENT FORUM BE-

CAUSE A COURT OF THIS STATE IS THE MORE APPROPRIATE FORUM

SHALL BE. FILED IN THE CUSTODY REGISTRY OF THE APPR OP.RIATE

COURT. UPON ASSUMING JURISDICTION THE COURT OF THIS STATE

SHALL INFORM THE ORIGINAL COURT OF THIS FACT.

SEC. 808. (1) IF THE PETITIONER FOR AN INITIAL JUDGMENT
HAS WRONGFULLY TAKEN THE CHILD FROM ANOTHER STATE OR

HAS ENGAGED IN SIMILAR REPREHENSIBLE CONDUCT, THE COURT
MAY DECLINE TO EXERCISE JURISDICTION IF THIS IS JUST AND(-3
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PROPER UNDER THE CIRCUMSTANCES.

(2) UNLESS REQUIRED IN THE INTEREST OF THE CHILD, THE
COURT SHALL NOT EXERCISE ITS JURISDICTION TO MODIFY A CUS-

TODY JUDGMENT OF ANOTHER STATE IF THE PETITIONER, WITH-
OUT CONSENT OF THE PERSON ENTITLED TO CUSTODY, HAS IM-
PROPERLY REMOVED THE CHILD FROM THE PHYSICAL CUSTODY OF

THE PERSON ENTITLED TO CUSTODY OR HAS IMPR OPER LY RETAINED

THE CHILD AFTER A VISIT OR OTHER TEMPORARY RELINQUISHMENT

OF PHYSICAL CUSTODY. IF THE PETITIONER HAS VIOLATED ANY

OTHER PROVISION OF A CUSTODY JUDGMENT OF ANOTHER STATE,
THE COURT MAY DECLINE TO EXERCISE ITS JURISDICTION IF THIS

IS JUST AND PROPER UNDER THE CIRCUMSTANCES.

(3) IN APPROPRIATE CASES A COURT DISMISSING A PETITION
UNDER THIS SECTION MAY CHARGE THE PETITIONER WITH NECES-

SARY TRAVEL AND OTHER EXPENSES, INC LUDING ATTORNEYS'

FEES, INCURRED BY OTHER PARTIES OR THEIR WITNESSES.

SEC. 809. (1) EVERY PARTY IN A CUSTODY PROCEEDING IN
HIS FIRST COMPLAINT OR IN AN AFFIDAVIT ATTACHED TO THAT

COMPLAINT SHALL GIVE INFORMATION UNDER OATH AS TO THE

CHILD' S PRESENT ADDRESS, THE PLACES WHERE THE CHILD HAS

LIVED WITHIN THE LAST 5 YEARS, AND THE NAMES AND PRESENT

ADDRESSES OF THE PERSONS WITH WHOM THE CHILD HAS LIVED

DURING THAT PERIOD. IN THIS COMPLAINT OR AFFIDAVIT EVERY

PARTY-SHALL FURTHER DECLARE UNDER OATH WHETHER:

(A) HE HAS PARTICIPATED AS A PARTY, WITNESS, OR IN ANY

OTHER CAPACITY IN ANY OTHER LITIGATION CONCERNING THE

CUSTODY OF THE SAME CHILD IN THIS STA TE OR ANY OTHER STATE;

(B) HE HAS INF ORMATION OF ANY CUSTODY PROCEEDING CON-
CERNING THE CHILD PENDING IN A COURT OF THIS OR ANY OTHER
STATE; AND

(C) HE KNOWS OF ANY PERSON NOT A PARTY TO THE PROCEED-
INGS WHO HAS PHYSICAL CUSTODY OF THE CHILD OR CLAIMS TO

HAVE CUSTODY OR VISITATION RIGHTS WITH RESPECT TO THE CHILD.

f.

U'

(2) IF THE DECLARATION AS TO ANY OF THE ABOVE ITEMS IS
LN THE AFFIRMATIVE THE DECLARANT SHALL GIVE ADDITIONAL IN-

FORMATION UNDER OATH AS REQUIRED BY THE COURT. THE COURT

MAY EXAMINE THE PARTIES UNDER OATH AS TO DETAILS OF THE

INFORMATION FURNISHED AND AS TO OTHER MATTERS PERTINENT

TO THE COURT'S JURISDICTION AND THE DISPOSITION OF THE CASE.
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(3) EACH PARTY HAS A CONTINUING DUTY TO INFORM THE
COURT OF ANY CUSTODY PROCEEDING CONCERNING THE CHILD

IN THIS OR ANY OTHER STATE OF WHICH HE OBTAINED INF ORMA -
TION DURING THIS PROCEEDING.

SEC. 810. IF THE COURT LEARNS FROM INFORMATION FUR-

NISHED BY THE PARTIES PURSUANT TO SECTION 809 OR FROM OTHER

SOURCES THAT A PERSON NOT A PARTY TO THE CUSTODY PROCEED-

ING HAS PHYSICAL CUSTODY OF THE CHILD OR CLAIMS TO HAVE

CUSTODY OR VISITATION RIGHTS WITH RESPECT TO THE CHILD, IT
SHALL ORDER THAT PERSON TO BE JOINED AS A PARTY AND TO BE

DULY NOTIFED OF THE PENDENCY OF THE PROCEEDING AND OF

HIS JOINDER AS A PARTY. IF THE PERSON JOINED AS A PARTY IS

OUTSIDE THIS STATE HE SHALL BE SERVED WITH PROCESS OR OTHER-

WISE NOTIFIED IN ACCORDANCE WITH SECTION 805.

SEC. 811. (1) THE COURT MAY ORDER ANY PARTY TO THE PRO-

CEEDING WHO IS IN THIS STATE TO APPEAR PERSONALLY BEFORE

THE COURT. IF THAT PARTY HAS PHYSICAL CUSTODY OF THE CHILD

THE COURT MAY ORDER THAT HE APPEAR PERSONALLY WITH THE

CHILD.

(2) IF A PARTY TO THE PROCEEDING WHOSE PRESENCE IS DE-
SIRED BY THE COURT IS OUTSIDE THIS STATE WITH OR WITH OUT THE

CHILD, THE COURT MAY ORDER THAT THE NOTICE GIVEN UNDER

SECTION 805 INCLUDE A STATEMENT DIRECTING THAT PARTY TO

APPEAR PERSONALLY WITH OR WITHOUT THE CHILD AND DECLAR-

ING THAT FAILURE TO APPEAR MAY RESULT IN A DECISION ADVERSE

TO THAT PARTY.

(3) IF A PARTY TO THE PROCEEDING WHO IS OUTSIDE THIS

STATE IS DIRECTED TO APPEAR UNDER SUBSECTION (2) OR DESIRES
TO APPEAR PERSONALLY BEFORE THE COURT WITH OR WITHOUT

THE CHILD, THE COURT MAY REQUIRE ANOTHER PARTY TO PAY

TO THE CLERK OF THE COURT TRAVEL AND OTHER NECESSARY

EXPENSES OF THE PARTY SO APPEARING AND OF THE CHILD IF

THIS IS JUST AND PROPER UNDER THE CIRCUMSTANCES.

SEC. 812. A CUSTODY JUDGMENT RENDERED BY A COURT OF

THIS STATE WHICH HAD JURISDICTION UNDER SECTION 803 BINDS

ALL PARTIES WHO HAVE BEEN SERVED IN THIS STA TE OR NOTIFIED

IN ACCORDANCE WITH SECTION 805 OR WHO HAVE SUBMITTED TO

THE JURISDICTION OF THE COURT, AND WHO HAVE BEEN GIVEN AN
OPPORTUNITY TO BE HEARD. AS TO THESE PARTIES THE CUSTODY

JUDGMENT IS CONCLUSIVE AS TO ALL ISSUES OF LAW AND FACT

DECIDED AND AS TO THE CUSTODY DETERMINATION MADE UNLESS
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AND UNTIL THAT DETERMINATION IS MODIFIED PURSUANT TO LAW,
INCLUDING THE PROVISIONS OF THIS CHAPTER.

SEC. 813. THE COURTS OF THIS STATE SHALL RECOGNIZE AND

ENFORCE AN INITIAL OR MODIFICATION JUDGMENT OR A COURT OF

ANOTHER STATE WHICH HAD ASSUMED JURISDICTION UNDER STATU-
TORY PROVISIONS SUBSTANTIALLY IN ACCORDANCE WITH THIS
CHAPTER OR WHICH WAS MADE UNDER FACTUAL CIRCUMSTANCES

MEETING THE JURISDICTIONAL STANDARDS OF THIS CHAPTER, SO
LONG AS THIS JUDGMENT HAS NOT BEEN MODIFIED IN ACCORDANCE
WITH JURISDICTIONAL STANDAR DS SUBSTANTIALLY SIMILAR TO
THOSE OF THIS CHAPTER.

SEC. 814. (1) IF A COURT OF ANOTHER STATE HAS MADE A
CUSTODY JUDGMENT, A COURT OF THIS STATE SHALL NOT MODIFY
THAT JUDGMENT UNLESS (A) IT APPEARS TO THE COURT OF THIS
STATE THAT THE COURT WHICH RENDERED THE JUDGMENT DOES
NOT NOW HAVE JURISDICTION UNDER JURISDIC TIONAL PREREQUISITES
SUBSTANTIALLY IN ACCORDANCE WITH THIS CHAPTER OR HAS DE---
CLINED TO ASSUME JURISDICTION TO MODIFY THE JUDGMENT AND
(B) THE COURT OF THIS STA TE HAS JURISDICTION.

(2) IF A COURT OF THIS STATE IS AUTHORIZED UNDER SUBSEC-
TION (1) AND SECTION 808 TO MODIFY A CUSTODY JUDGMENT OF AN-
OTHER STATE, IT SHALL GIVE DUE CONSIDERATION TO THE TRANS-
CRIPT OF THE RECORD AND OTHER DOCUMENTS OF ALL PREVIOUS
PROCEEDINGS SUBMITTED TO IT IN ACCORDANCE WITH SECTION 822.

SEC. 815. (1) A CERTIFIED COPY OF A CUSTODY JUDGMENT OF
ANOTHER STATE MAY BE FILED IN THE OFFICE OF THE CLERK OF
ANY CIR CUIT COURT OF THIS STATE. THE CLERK SHALL TREAT

THE JUDGMENT IN THE SAME MANNER AS A CUSTODY JUDGMENT OF
THE CIRCUIT COURT OF THIS STATE. A CUSTODY JUDGMENT SO
FILED HAS THE SAME EFFECT AND SHA LL BE ENFORCED IN LIKE
MANNER AS A CUSTODY JUDGMENT RENDERED BY A COURT OF THIS
STATE.

(2) A PERSON VIOLATING A CUSTODY JUDGMENT O F ANOTHER
STATE WHICH MAKES IT NECESSARY TO ENFORCE-THE JUDGMENT
IN THIS STATE MAY BE REQUIRED TO PAY NECESSARY TRAVEL AND.
OTHER EXPENSES, INC LUDING ATTORNEYS' FEES, INCURRED BY
THE PARTY ENTITLED TO THE CUSTODY OR HIS WITNESSES.

SEC. 816. THE CLERK OF EACH CIRCUIT COURT SHALL MAIN-
TAIN A REGISTRY IN WHICH HE SHA LL ENTER THE FOLLOWING:0
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(A) CERTIFIED COPIES OF CUSTODY JUDGMENTS OF OTHER

STATES RECEIVED FOR FILING;

(B) COMMUNICA TIONS AS TO THE PENDENCY OF CUSTODY PRO-

CEEDINGS IN OTHER STATES;

(C) COMMUNICATIONS CONCERNING A FINDING OF INCONVENIENT
FORUM BY A COURT OF ANOTHER STATE; AND

(D) OTHER COMMUNICATIONS OR DOCUMENTS CONCERNING CUS-
TODY PROCEEDINGS IN ANOTHER STATE WHICH MAY AFFECT THE

JURISDICTION OF A COURT OF THIS STA TE OR THE DISPOSITION TO

BE MADE BY IT IN A CUSTODY PROCEEDING.

SEC. 817. THE CLERK OF THE CIRCUIT COURT OF THIS STATE,
AT THE REQUEST OF THE COURT OF ANOTHER STATE OR AT THE
REQUEST OF ANY PERSON WHO IS AFFECTED BY OR HAS A LEGIT-

INIA TE INTEREST IN A CUSTODY JUDGMENT, SHALL CERTIFY AND
FORWARD A COPY OF THE JUDGMENT TO THAT COURT OR PERSON.

SEC. 818. IN ADDITION TO OTHER PROCEDURAL DEVICES AVAIL-

ABLE TO A PARTY, ANY PARTY 'D THE PROCEEDING OR A GUAR DIAN
AD LITEM OR OTHER REPRESENTATIVE OF THE CHILD MAY ADDUCE

TESTIAO NY OF WITNESSES, INC LUDING PAR TIES AND THE CHILD,
BY DEPOSITION OR OTHERWISE, IN ANOTHER STATE. THE COURT
ON ITS OWN MOTION MAY DIRECT THAT THE TESTIMONY OF A PER-
SON BE-TAKEN IN ANOTHER STATE AND MAY PRESCRIBE THE MAN-

NER IN WHICH AND THE TERMS UPON WHICH THE TESTIMONY SHALL

BE TAKEN.

SEC. 819. (1) A COURT OF THIS STATE MAY REQUEST THE AP-
PROPRIATE COURT OF ANOTHER STATE TO HOLD A HEARING TO

ADDUCE EVIDENCE, TO ORDER A PARTY TO PRODUCE OR GIVE EVI-
DENCE UNDER OTHER PROCEDURES OF THAT STATE, OR TO HAVE
SOCIAL STUDIES MADE WITH RESPECT TO THE CUSTODY OF A CHILD

INVOLVED IN PROCEEDINGS PENDING IN THE COURT OF THIS STATE;
AND TO FORWARD TO THE COURT OF THIS STATE CERTIFIED COP-
IES OF THE TRANSCRIPT OF THE RECORD OF THE HEARING, THE
EVIDENCE OTHERWISE ADDUCED, OR ANY SOCIAL STUDIES PREPAR -
ED IN COMPLIANCE WITH THE REQUEST. THE COST OF THE SERVICES
MAY BE ASSESSED AGAINST THE PAR TIES OR, IF NECESSARY, ORDER-
ED PAID BY THE COUNTY.

(2) A COURT OF THIS STATE MAY REQUEST THE APPROPRIATE
COURT OF ANOTHER STATE TO ORDER A PARTY TO CUSTODY PRO-0
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CEEDINGS PENDING IN THE COURT OF THIS STATE TO APPEAR IN
THE PROCEEDINGS, AND IF THAT PARTY HAS PHYSICAL CUSTODY
OF THE CHILD, TO APPEAR WITH THE CHILD. THE REQUEST MAY
STATE THAT TRAVEL AND OTHER NECESSARY EXPENSES OF THE

PARTY AND OF THE CHILD WHOSE APPEARANCE IS DESIRED WILL

BE ASSESSED AGAINST ANOTHER PARTY OR WILL OTHERWISE BE
PAID.

SEC. 820. (1) UPON REQUEST OF THE COURT OF ANOTHER
STATE, THE COURTS OF THIS STATE WHICH ARE COMPETENT TO
HEAR CUSTODY MATTERS MAY ORDER A PERSON IN THIS STATE TO

APPEAR AT A HEARING TO ADDUCE EVIDENCE OR TO PRODUCE OR

GIVE EVIDENCE UNDER OTHER PROCEDURES AVAILABLE IN THIS

STATE OR MAY ORDER SOCIAL STUDIES TO BE MADE FOR USE IN A

CUSTODY PROCEEDING IN ANOTHER STATE. A CERTIFIED COPY OF

THE TRANSCRIPT OF THE RECORD CF THE HEARING OR THE EVI-

DENCE OTHERWISE ADDUCED AND ANY SOCIAL STUDIES PREPARED

SHALL BE FORWARDED BY THE CLERK OF THE COURT TO THE RE-

QUESTING COURT.

(2) A PERSON WITHIN THIS STATE MAY VOLUNTARILY GIVE HIS
TESTIMONY OR STATEMENT IN TH[S STATE FOR USE IN A CUSTODY

PROCEEDING OUTSIDE THIS STATE.

(3) UPON REQUEST OF THE COURT OF ANOTHER STATE, A COM-
PETENT COURT OF THIS STATE MAY ORDER A PERSON IN THIS

STATE -TO APPEAR ALONE OR WITH THE CHILD IN A CUSTODY PRO-

CEEDING IN ANOTHER STATE. THE COURT MAY CONDITION COMPLI-

ANCE WITH THE REQUEST UPON ASSURANCE BY THE OTHER STATE

THAT TRAVEL AND OTHER NECESSARY EXPENSES WILL BE ADVANCED

OR REIMBURSED.

SEC. 821. IN ANY CUSTODY PROCEEbING IN THIS STATE THE

COURT SHALL PRESERVE THE PLEADINGS, ORDERS AND JUDGMENTS,

ANY RECORD THAT HAS BEEN MADE OF ITS HEARINGS, SOCIAL

STUDIES, AND OTHER PERTINENT DOCUMENTS UNTIL THE CHILD

REACHES 21 YEARS OF AGE. UPON APPROPRIATE REQUEST OF THE

COURT OF.ANOTHER STATE, THE COURT SHALL FORWARD TO THE

OTHER COURT CERTIFIED COPIES OF ANY OR ALL OF SUCH DOCU-

MENTS.

SEC. 822. IF A CUSTODY JUDGMENT HAS BEEN RENDERED IN

ANOTHER STATE CONCERNING A CHILD INVOLVED IN A CUSTODY PRO-

CEEDING PENDING IN A COURT OF THIS STATE, THE COURT OF THIS

STATE UPON TAKING JURISDICTION OF THE CASE SHA LL REQUEST
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OF THE COURT OF THE OTHER STATE A CERTIFIED COPY OF THE

TRANSCRIPT OF ANY COURT RECORD AND OTHER DOCUMENTS

MENTIONED IN SECTION 821.

SEC. 823. THE GENERAL POLICIES OF THIS CHAPTER EXTEND

TO THE INTERNATIONAL AREA. THE PROVISIONS OF THIS CHAPTER

RELATING TO THE RECOGNITION AND ENFORCEMENT OF CUSTODY

JUDGMENTS OF OTHER STATES APPLY TO CUSTODY JUDGMENTS

INVOLVING LEGAL INSTITUTIONS SIMILAR LN NATURE TO CUSTODY
INSTITUTIONS RENDERED BY APPROPRIATE AUTHORITIES OF OTHER
NATIONS IF REASONABLE NOTICE AND OPPORTUNITY TO BE HEAR D

WERE GIVEN TO ALL AFFECTED PERSONS.
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RECOMMENDATION RELATING TO

PERSONAL SERVICE CONTRACTS OF MINOR S

The common law has traditionally given minors special protections
in their contractual relations. Because most contracts of minors are

voidable, the minor can normally adopt his contract and bind the other
party, or avoid the contract by using infancy as a defense. In this man-
ner the common law protected the minor from his own naivete as well as
from others who sought to take advantage of him.*

The Law Revision Commission believes that new legislation is need-
ed to protect the interests of persons dealing with minors as well as to
protect the minor himself. With the mergence of large recording com-
panies within the state, and other enterprises which deal with minors fre-
quently and on long term bases, the inadequacy of the present law has be-
come apparent. The proposed statute protects the minor from making un-
reasonable contracts, while giving companies the ability to bind the minor
to fair contracts.

Most of the present Michigan law regarding minors' ability to disaf-
firm their contracts is uncodified. There are scattered statutes dealing
with specific situations where minors will be held to their contracts. Fur-
thermore, juvenile employment is regulated under the Michigan Labor
Code. But neither thecommon law nor the codes clarify what is to be done
with minors' personal service contracts. The proposed legislation is
designed to cover minors' personal service contracts with particular
suitability to services as a performing artist and as a participant in pro-
fessional sports. Under the proposal, the minor's capacity to disaffirm
a contract is limited, but the minor is protected by requiring court ap-
proval of the contractual arrangements. All contracts for employment of
juveniles must accord, of course, with other requirements of law relating
to juvenile employment.

Michigan law also does not adequately deal with contracts of minors
over 18 years of age who are engaged in business activities. The right
to disaffirm a contract provided by the common law may be utilized un-
fairly by the minor who is conducting a business operation. Removal of
the right to disaffirm, however, should be limited to business contracts
which were provident when made. Under the proposed legislation, the
burden of proof is placed on the party seeking to enforce the contract
against the minor.

The proposed bills follow:
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PROPOSED BILL NO. 1

A bill to regulate contracts of minors rendering services as a per-
forming artist or participant in professional sports or other services;
to provide court approval of such contracts; to limit the duration of such
contracts; to establish court procedures for approval or disapproval of
such contracts; and to prescribe the liability of minors and parent or
guardian with respect to such contracts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. A contract made by a minor or made by a parent or guard-
ian of a minor, or a contract proposed to be so made, under which (a)
the minor is to perform or render services as an actor, actress, dancer,

musician, vocalist or other performing artist, or as a participant or play-
er in professional sports, or any other services or (b) a person is employed
to render services to the minor in connection with such services of the

minor or in connection with contract therefor, may be approved by the pro-
bate court as provided in this act where the minor is a resident of this
state or the services of the minor are to be performed or rendered in
this state. If the contract is so approved the minor may not, either dur-

ing his minority or upon reaching his majority, disaffirm the contract on
the ground of infancy or as sert that the parent or guardian lacked authority
to rrlake the contract.

Sec. 2. Approval of the contract pursuant to this act shall not exempt
any person from the requirements of any law with respect to licenses, con-
sents or authorizations required for any conduct, employment, use or ex-
hibition of the minor in this state, nor limit in any manner the discretion

of the licensing authority or other persons charged with the administration
of such requirements, *nor dispense with any other requirement of law re-
lating to the minor.

Sec. 3. No contract shall be approved which provides for an employ-
ment, use or exhibition of the minor, within or without the state, which is

prohibited by law and could not be licensed to take place in this state.

Sec. 4. No contract shall be approved unless (a) the written acquies-

cence to such contract of the parent or parents having custody, or other

person having custody of the minor, is filed in the proceeding or (b) the
court shall find that the minor is over eighteen years of age or is emanci-
pated.

Sec. 5. No contract shall be approved if the term during which the mi-

nor is to perform or render services or during which a person is employed

to render services to the minor, including any extensions thereof by option
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or otherwise, extends for a period of more than 3 years from the date of
approval of the contract. If the contract contains any other covenant or

condition which extends beyond such 3 years, the same may be approved

if found to be reasonable and for such period as the court may determine.

Sec. 6. If the court which has approved a contract pursuant to this
act shall find that the well-being of the minor is being impaired by the per-

formance thereof, it may, at any time during the term of the contract dur-

ing which services are to be performed by the minor or rendered by or to

the minor or during the term of any other covenant or condition of the con-

tract, either revoke its approval of the contract; or declare such approval
revoked unle ss a modification of the contract which the court finds to be

appropriate in the circumstances is agreed upon by the parties and the
contract as modified is approved by order of the court. Application for an
order pursuant to this section may be made by the minor, or his parent

or parents, or guardian, or his limited guardian appointed pursuant to this
act, or by the person having the care and custody of the minor, or by a
special guardian appointed for the purpose by the court on its own motion.
The order granting or denying the application shall be made after hearing,
upon notice to the parties to the proceeding in which the contract was ap-
proved, given in such manner as the court shall direct. Revocation of the
approval of the contract shall not affect any right of action existing at the
date of the revocation, except that the court may determine that a refusal
to perform on the ground of impairment of the well-being of the minor was
justified.

Sec. 7. The court may withhold its approval of the contract until the
filing of consent by the parent or parents entitled to the earnings of the mi-
nor, or of the minor if he is entitled to his own earnings, that a part of
the minor's net earnings for services performed or rendered during the
term of the contract be set aside and saved for the minor pursuant to the
order of the court and under guardianship as provided in this act, until he
attains his majority or until further order of the court. Such consent shall
not be deemed to constitute an emancipation of the minor.

Sec. 8. The court shall fix the amount or proportion of net earnings
to be set aside as it deems for the best interests of the minor, and the

amount or proportion so fixed may, upon subsequent application, be mod-
ified at the discretion of the court, within the limits of the consent given
at the time the contract was approved. In fixing such amount or proportion,
consideration shall be given to the financial circumstances of the parent
or parents entitled to the earnings of the minor and to the needs of their
other children, or if the minor is entitled to his own earnings and is mar-
ried, to the needs of his family. Unless the minor is at the time thereof
entitled to his own earnings and has no dependents, the court shall not con-iD
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dition its approval of the contract upon consent to the setting aside of an
amount cr proportion in excess of one-half of the net earnings.

Sec. 9. For the purposes of this act, net earnings shall mean the
gross earnings received for services performed or rendered by the minor
during the term of the contract, less (a) all sums required by law to be
paid as taxes to any government or subdivision thereof with respect to
or by reason of such earnings; (b) reasonable sums to be expended for the
support, care, education, training and professional management of the minor;
and (c) reasonable fees and expenses paid or to be paid in connection with
the proceeding, the contract and its performance.

Sec. 10. A proceeding for the approval of a contract shall be com-
menced by verified petition of the guardian of the minor' s person or prop-
erty, or of the minor, or of a parent, or of any interested person, or of
any relative of the minor on his behalf. If a guardian of the minor's per-
son or property has been appointed or qualified in this state, the petition
shall be made to the court by which he was appointed or in which he qual-
ified. If there is no such guardian, the petition shall be made to the pro-
bate court in the county in which the minor resides, or if he is not a res-
ident of the state, in any county in which the minor is to be employed under
the contract.

Sec. 11. The following persons, other than one who is the petitioner
or joins in the petition, shall be served with an order or citation to show
cause why the petition should not be granted: (a) the minor, if over the
age of feurteen years, (b) his guardian or guardians, if any, whether or
not appointed or qualified in this state; (c) e'ach party to the contract; (d)
the parent or parents of the minor; (e) any person having the care and cus-
tody of the minor; (f) the person with whom the minor resides; and (g) if
it appears that the minor is married, his spouse. Service shall be made in
such manner as the court shall direct, at least 10 days before the time at
which the petition is noticed to be heard, unless the court shall fix a
shorter time.

Sec. 12. The petition shall have annexed a complete copy of the con-
tract or proposed contract and shall set forth:

(a) the full name, residence and date of birth of the minor;

(b) the name and residence of any living parent of the minor, the name
and residence of the person who has care and custody of the minor, and the
name and residence of the person with whom the minor resides;

(c) whether the minor has had at any time a guardian appointed by will
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or deed or by a court of any jurisdiction;

(d) whether the minor is a resident of the state, or if he is not a res-

ident, that the petition is for approval of a contract for performance or

rendering of services by the minor and the place in the state where the
services are to be performed or rendered;

(e) a brief statement as to the minor' s employment and compensation
under the contract or proposed contract;

(f) a statement that the term of the contract during which the minor
is to perform or render services or during which a person is employed to
render services to the minor can in no event extend for a period of more

than 3 years from the date of approval of the contract, and an enumeration

of any other covenants or conditions contained in the contract which extend

beyond such 3 years or a statement that the contract contains no such othe r
covenants or conditions;

(g) a statement as to who is entitled to the minor' s earnings and, if

the minor is not so entitled, facts regarding the property and financial cir-
cumstances of the parent or parents who are so entitled;

(h) the facts with respect fo any previous application for the relief
sought in the petition or similar relief with respect to the minor;

(i). a schedule showing the minor's gross earnings, estimated outlays

and estimated net earnings;

(j) the interest of the petitioner in the contract or proposed contract
or in the minor' s perf ormance unde r it;

(k) such other facts regarding the minor, his family and property, as
show that the contract is reasonable and provident and for the best interests
of the nlinor.

Sec. 13. If no guardian of the property of the minor has been appoint-
ed or qualified in this state, the petition shall also pray for the appoint-
ment of a limited guardian. The petition may nominate a person to be ap-
pointed as limited guardian, setting forth reasons why the person nominated
would be a proper and suitable person to be appointed as a limited guardian
and setting forth the interest of the person so nominated in the contract or
proposed contract or in the minor's performance under it.

Sec. 14. At any time after the filing of the petition the court, if it
deems it advisable, may appoint a special guardian to represent the inter-

40



e s ts of the minor.

Sec. 15. If a guardian of the property of the minor has been appoint-
ed or qualified in this state, he shall receive and hold any net earnings
directed by the court to be set aside for the minor. In any other case a
limited guardian shall be appointed for such purpose. A parent, guardian
or other petitioner is not ineligible to be appointed as limited guardian
by reason of his interest in any part of the minor's earnings under the
contract or proposed contract or by reason of the fact that he is a party to
or otherwise interested in the contract or in the minorts performance under
the contract, provided such interest is disclosed.

Sec. 16. If the contract is approved and if the court shall direct that
a portion of the net earnings be set aside, the limited guardian shall qualify
in the manner provided with respect to a general guardian of the property
of the minor appointed by the court in which the proceeding is had, and with
respect to net earnings ordered to be set aside shall be subject to all provi-
sions applicable to a general guardian so appointed.

Sec. 17. If a guardian of the property of the minor is appointed or
qualifies after the appointment of a limited guardian, the limited guardian
may continue to act with respect to earnings under the contract approved
by the court until the te rmination of the contract. Ubon such termination
he shall transfer to the guardian of the minor' s property the funds of the
minor in his hands.

Sec. 18. The minor shall attend personally before the court upon the
hearing of the petition. Upon such hearing, and upon such proof as it deems
necessary and advisable, the court shall make such order as justice and
the best interests of the minor require.

Sec. 19. The court at such hearing or on an adjournment thereof may,
by orde r:

(a) determine any is sue arising from the pleadings or proof and re-
quired to be determined for final disposition of the matter, including issues
with respect to the age or emancipation of the minor or with respect to en-
titlement of any person to his earnings;

(b) disapprove the contract or proposed contract or approve it, or ap-
prove it upon such conditions, with respect to modification of the terms
thereof or otherwise, as it shall determine;

(c) appoint a limited guardian.
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Sec. 20. If the contract is approved upon condition of consent that

a portion of the net earnings of the min6r under the contract be set aside,
the court shall fix the amount or proportion of net earnings to be set
aside and if the court shall find that consent or consents thereto have

been filed, shall give directions with respect to computation of and pay-
ment of sums to be set aside.

Sec. 21. No parent or guardian of the minor with respect to whose
services the contract is made shall, unless the contract is approved under
this act, be liable on the contract either as a party or as a guarantor of
its performance:

(a) if the minor was a resident of the state at the time the contract
was made or at the time of the event by reason of which liability is sought
to be imposed, by reason of any disaffirmance, repudiation or breach of
the contract or any term thereof, or any failure or refusal of the minor
to perform; or

(b) in any other case, by reason of any failure or refusal of the minor
to perform or render services required or permitted by the contract to
be performed or rendered in this state or any failure or refusal of the
parent or guardian to cause such services to be rendered or performed.

PROPOSED BILL NO. 2

A bill to amend Act No. 236 of the Public Acts of 1961, entitled "re-
vised judicature act of 1961, " as amended, being sections 600.101 to 600.
9928 of the Compiled Laws of 1948, by adding 1 new section to stand as
section 1402.

THE PEOPLE OF THE STA TE OF MICHIGAN ENACT:

Section 1. Act No. 236 of the Public Acts of 1961, as amended, be-
ing sections 600.101 to 600.9928 of the Compiled Laws of 1948, is amended
by adding 1 new section to stand as section 1402 to read as follows:

SEC. 1402. (1) A CONTRACT MADE BY A MINOR AFTER HE

HAS ATTAINED THEAGE OF 18 YEARS MAY NOT BE DISAFFIRMED BY
HIM ON THE GROUND OF INFANCY, WHERE THE CONTRACT WAS MADE
IN CONNECTION WITH A BUSINESS IN WHICH THE MINOR WAS EN-
GAGED AND WAS REASONABLE AND PROVIDENT WHEN MADE.

(2) IN ANY ACTION OR PROCEEDING IN WHICH THE RIGHT TO DIS-.
AFFIRM ON THE GROUND OF INFANCY A CONTRACT MADE BY AN MI-C3
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NOR AFTER HE HAS ATTAINED THE AGE OF 18 YEARS IS IN ISSUE,
THE BURDEN OF PROOF ON THE QUESTION WHETHER THE CON-
TRACT WAS MADE IN CONNECTION WITH A BUSINESS IN WHICH THE

MINOR WAS ENGAGED, AND ALSO ON THE QUESTION WHETHER THE
CONTRACT WAS REASONABLE AND PROVIDENT WHEN MADE, SHALL
BE UPON THE PERSON SEEKING TO ENFOR CE THE CONTRACT AGAINST
THE OBJECTIONS OF THE MINOR.

n
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RECOMMENDATION RELATING TO

ARTIST-ART DEA LER RELATIONSHIPS

Artists are in need of protective legislation to regulate their business
relationships with those art dealers who display and sell their work. The
artist has a limited market and limited access to that market through art
dealers. Reports indicate that many art dealers are taking advantage of
.the vulnerability of artists; they have been withholding and misappropriat-
ing monies received from sales, and selling works of art for prices far
exceeding that which they report to the artists.

The proposed legislation, which is taken from recent New York legis-
lation (N. Y. Gen. Bus.Law §§ 219, 219a), would effectively remedy the
abuses that presently arise in many artist-art dealer transactions. All
proceeds from the sale of an artist's work would go directly into a trust
fund to prevent the dealer from commingling the sale proceeds with his
own funds. The artist would be entitled to notice of the pertinent details
of the sale and he would receive the remainder of the trust funds, after

the dealer has withdrawn his commission. The proposed legislation would
not affect arrangements entered into prior to the effective date of the act.

The proposed bill follows:

PROPOSED BILL

A bill relating to the relationship between artists and art dealers in
sales of fine art; regulating consignment sales thereof; establishing trust

property and trust funds; and limiting waivers of rights.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. As used in this act:

Ca) "Art dealer" means a person engaged in the business of selling

works of fine art, other than a person exclusively engaged in the business

of selling goods at public auction.

(b) "Artist" means the creator of a work of fine art or, if he be de-

ceased, his heirs or personal representatives.

(c) "Fine art" means a painting, sculpture, drawing, or work of

graphic art.
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(d) "On consignment" means that no title to
right to possession thereof superior to that of the
consignee, notwithstanding the consignee's power
fer and convey, to a third person, all of the right,
the consignor, in and to such goods.

estate in the goods or
consignor vests in the
or authority to trans -
title and interest of

or

(e) "Person" means an individual, partnership, corporation, associa-
tion or other group, however organized.

Sec. 2. Any custom, practice or usage of the trade to the contrary
notwithstanding:

(1) whenever an artist delivers or causes to be delivered a work of
fine art of his own creation to an art dealer for the purpose of sale on a
commission, fee or other basis of compensation, the delivery to and ac-
ceptance thereof by the art dealer is deemed to be "on consignment" and

(a) the art dealer shall thereafter, with respect.to the work of fine
art, be deemed to be the agent of the artist,

(b) the work of fine art is trust property in the hands of the consignee
 for the benefit of the consignor, and

(c) any proceeds from the sale of the work of fine art are trust funds
in the hands of the consignee for the benefit of the consignor.

(2) A work of fine art initially received "on consignment" shall be
deemed to remain trust property notwithstanding the subsequent purchase
thereof by the consignee directly or indirectly for his own account until
the price is paid in full to the consignor. If the work is thereafter resold
to a bona fide third party before the consignor has been paid in full, the
proceeds of the resale are trust funds in the hands of the consignee for
the benefit of the consignor to the extent neces sary to pay any balance
still due to the cons ignor and the trustee ship shall continue until the fi-
duciary obligation of the consignee with respect to a transaction is dis -
charged in full.

Sec. 3. Any provision of a contract or agreement whereby the con-
signor waives any provision of this act is absolutely void except as herein-
after provided. A consignor may lawfully waive that part of section 2 of
this act which provides that any proceeds from the sale of the work of fine
art are trust funds in the bands of the consignee for the benefit of the con-
signor, provided: (a) that the waiver is clear, conspicuous, in writing
and subscribed by the consignor, and (b) that no waiver shall be valid with
respect to the first 2500 dollars of gross proceeds of sales received in any
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, twelve-month period commencing with the date of the execution of the
waiver, and (c) that no waiver shall be valid with respect to the proceeds
of a work of fine art initially received "on consignment" but subsequently

purchased by the consignee directly or indirectly for his own account.

Sec. 4. This act does not affect any written or oral contract or ar-

rangement in existence prior ro the effective date of this act nor to any
extensions or renewals thereof except by the mutual written consent of
the pa rtie s.

0
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RECOMMENDATION RELATING TO

WARRANTIES IN SALES OF ART

In recent months several art curators and law enforcement officials

have reported an "alarming increase" in sales of fraudulent works of art.
Therefore, the inexperienced purchaser of art works may be defrauded.
Often forgeries can be detected by experts, but the inexperienced purchaser
is unable to protect himself. New York has recently enacted legislation
which increases the scope of warranties of art dealers in dealing with non-
merchant purchasers. (N. Y. Gen. Bus. Law §§ 221, 222-a, 222-b) The

Law Revision Commission recommends the adoption of similar legislation

in Michigan.

The proposed legislation recognizes that purchasers of art works pay

more for works of "namelt artists. Art me rchants typically have greater

expertise than the buyers, and the proposed legislation therefore makes

the art merchant respons ible for any statements relevant to the authorship

of the art work even though the statements are based only upon opinion. The
proposed legislation does not affect dealings between two art merchants

which are adequately covered by provisions of tie Uniform Commerical

Code. The art merchant is able to protect himself by an express disclaim-

er of warranty, but disclaimers must be clear, specific, and in writing.

Since in most sales of art works the ability of the artist is the main factor

in determining the price of the art work, the proposed legislation protects
the purchaser from paying unreasonable prices for fraudulent art works.

The proposed bill follows:

PROPOSED BILL

A bill to provide for the creation and negation of express warranties
in the sales of works of fine art.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 1. As used. in this act:

(a) "Art merchant" means a person who deals in works of fine art or

by his occupation holds himself out as having knowledge or skill peculiar
to works of fine art or to whom such knowledge or skill may be attributed
by his employment of an agent or broker or other intermediary wh3 by
his occupation holds himself out as having such knowledge or skill. The
term "art merchant" includes an auctioneer who sells works of fine art0
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at public auction as well as the auctioneerts consignor or principal;

(b) "Author" or "authorship" refers to the creator of a work of fine
art or to the period, culture, source or origin, as the case may be, with
which the creation of such work is identified in the description of the work.

(c) "Counterfeit" means a work of fine art made or altered, with in-

tent to deceive, in such manner that it appears to have an authorship which
it does not in fact possess. The term "counterfeit" shall also be deemed
to include any work of fine art rn ade, altered or copied in such manner
that it appears to have an authorship which it does not in fact possess even
though such work may not have been made *with intent to deceive.

(d) "Fine art" means a painting, sculpture, drawing or work of graphic
art.

(e) "Person" means an individual, partnership, corporation, associa-
tion or other group however organized.

(f) "Written instrument"means a written or printed agreement, bill
of sale, or any other written or printed note or memorandum of the sale
or exchange of a work of fine art by an art merchant and include s a written
or printed catalogue or other prospectus of a forthcoming sale as well as
any written or printed corrections or amendmEnts thereof.

Se.c. 2. Any provision in any other law to the contrary notwithstand-
ing: _

(1) Whenever an art merchant, in selling or exchanging a work of fine
art, furnishes to a buyer of such work who is not an art merchant, a writ-
ten instrument which, in describing the work, identifies it with any author
or authorship, the description (a) shall be presumed to be part of the basis
of the bargain and (b) shall create an express warranty of the authenticity
of the authorship as of the date of such sale or exchange. The warranty
shall not be negated or limited because the art merchant in the written in-
strument did not use formal words such as t'warrant" or "guarantee" or
because he did not have a specific intention or authorization to make a war-
ranty or because any statement relevant to authorship is, or purports to
be, or is capable of being merely the art merchant's opinion.

(2) In construing the degree of authenticity of authorship warranted,
due regard shall be given to the terminology used in describing the author-
ship and the meaning accorded to such terminology by the customs and
usage of the trade at the time and in the locality where the sale or exchange
took place. A written instrument delivered pursuant to a sale which took
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place in the state of Michigan which, in describing the work, states, for
example,

(a) that the work is by a named author or has a named authorship,
without any other limiting words, means, unequivocally, that the work is
by the named author or has the named authorship.

(b) that the work is "attributed to a named author" means a work of
the period of the author, attributed to him, but not with certainty by him.

(c) that the work is of the "school of a named author' 1 means a work
of the period of the author, by a pupil or close follower of the author, but
not by the author.

Sec. 3. Words relevant to the creation of an express warranty of
authenticity of authorship of a work of fine art and words tending to negate
or limit warranty shall be construed wherever reasonable as consistent
with each other; but subject to the provisions of section 2202 of the uniform
commercial code, being section 440.2202 of the Compiled Laws of 1948,
on parol or extrinsic evidence, negation or limitation is inoperative to the
extent that the construction is unreasonable. Subject to the limitations
hereinafter set forth, the construction shall be deemed unreasonable if:

(1) the language tending to negate or limit the warranty is not con-
spicuous, written and contained in a provision, separate and apart from
any language relevant to the creation of the warranty, in words which would
clearly Qnd specifically apprise the buyer that the seller assumes no risk,
liability or responsibility for the authenticity of - the authorship of such work
of fine art. Words of general disclaimer like "all warranties, express
or implied, are excluded" are not sufficient to negate or limit an express
warranty of authenticity of the authorship of a work of fine art, created
under section 2 of this act, or otherwise; or

(2) the work of fine art is proved to be a "counterfeit, " as that term
is defined in this act, and this was not clearly indicated in the description
of the work; or

(3) the work of fine art is unqualifiedly stated to be the work of a
named author or authorship and it is proved that, as of the date of sale or
exchange, the statement was false, mistaken or erroneous.

Sec. 4. (1) The rights and liabilities created by this act shall be
construed to be in addition to and not in substitution, exclusion or displace-.
ment of other rights and liabilities provided by law, inc luding the law of
principal and agent, except where such construction would, as a matter
of law, be unreasonable.
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(2) No art merchant who, as buyer, is excluded from obtaining the
benefits of an express warranty under this act shall thereby be deprived
of the benefits of any other provision of law.

-3
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RECOMMENDATION RELATING TO

MINOR STUDENTS' CAPACITY TO BORROW

The federal government and State of Michigan have established loan
funds enabling students to borrow money for higher education. In addi-
tion, many financial institutions have established educational loan pro-
grams and universities and colleges grant loans from funds made available
through private sources. For various reasons, many students under 21
years of age seek participation in these loan programs without guarantees
or other assurances of performance from adults. It is not clear under
existing law whether or not a minor may disaffirm the loan contract.

Because of the national and state policies encouraging loan programs,
the National Conference of Commissioners on Uniform State Laws has pro-
mulgated the Uniform Minor Student Capacity to Borrow Act. Because
many states may have some relationship to an educational loan (for exam-
ple, the domicile of the minor, the location of the educational institution,
the ktate in which the loan is made), uniformity in the law of the several
states is desirable. The Law Revision Commission therefore recommends

the adoption of the proposed uniform act in Michigan. The proposed legis-
lation removes the possible defense of minority for persons 16 years of
age or older, but only if the educational institution has certified that the
borrower is enrolled or has been accepted for enrollment as a student.

The proposed bill follows:

PROPOSED BILL

A bill to amend Adt No. 236 of the Public Acts of 1961, entitled "re-
vised judicature act of 1961, " as amended, being sections 600.101 to 600.9928
of the Compiled Laws of 1948, by adding 1 new section to stand as section
1404.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Act No. 236 of the Public Acts of 1961, as amended, being
sections 600.101 to 600.9928 of the Compiled Laws of 1948, is amended
by adding 1 new section to stand as section 1404 to read as follows:

SEC. 1404. (1) AS USED IN THIS SECTION:

(A) "PERSON" MEANS INDIVIDUAL, COR PORATION, GOVERNMENT,
OR GOVERNMENTAL SUBDIVISION OR AGENCY, BUSINESS TRUST,
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ESTATE, TRUST, PARTNERSHIP OR ASSOCIATION, OR ANY OTHER
LEGAL ENTITY.

(B) "EDUCATIONAL INSTITUTION" MEANS A UNIVERSITY, COL-
LEGE, COMMUNITY COLLEGE, JUNIOR COLLEGE, HIGH SCHOOL,

TECHNICAL, VOCATIONAL OR PROFESSIONAL SCHOOL, OR SIMILAR

INSTITUTION, WHEREVER LOCATED, APPROVED OR ACCREDITED BY

THE STATE DEPARTMENT OF EDUCATION FOR THE PURPOSES OF

THIS SECTION, OR BY THE APPROPRIATE OFFICIAL, DEPARTMENT
OR AGENCY OF THE STATE IN WHICH THE INSTITUTION IS LOCATED;

AND

(C) "EDUCATIONAL LOAN" MEANS A LOAN OR OTHER AID OR
ASSISTANCE FOR THE PURPOSE OF FURTHERING THE OBLIGOR'S

EDUCATION AT AN EDUCATIONAL INSTITUTION.

(2) ANY WRITTEN OBLIGATION SIGNED BY A MINOR 16 OR MORE
YEARS OF AGE IN CONSIDERATION OFAN EDUCATIONAL LOAN RE-

CEIVED BY HIM FROM ANY PERSON IS ENFORCEABLE AS IF HE WERE

AN ADULT AT THE TIME OF EXECUTION, BUT ONLY IF PRIOR TO THE

MAKING OF THE EDUCATIONAL LOAN AN EDUCATIONAL INSTITUTION

HAS CERTIFIED IN WRITING TO THE PERSON MAKING THE EDUCA-

TIONAL LOAN THAT THE MINOR IS ENROLLED, OR HAS BEEN ACCEPT-

ED FOR ENR OLLMENT, IN THE EDUCATIONAL INSTITUTION.

0
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RECOMMENDATION RELATING TO DOCTOR-PATIENT PRIVILEGE

AND PSYCHOLOGIST-PATIENT PRIVILEGE

Occasionally a doctor treating a person for mental illness or a Ar-
son engaged in the practice of psychology encounters a person who is
potentially dangerous to himself or to others. The question has arisen as
to whether or not the doctor or the psychologist can make disclosures of
that information to public officials or to others. For example, a doctor' s
patient may be engaged in a hazardous occupation such as an airline pilot
and if he suffers mental illness during the course of the occupation he may
cause an injury not only to himself but to many other persons because of
the dangerousness of the instrumentality with which he works.

With respect to doctors, the only provision in Michigan statutes rel-
evant to the situation is the physician-Atient privilege established in the
evidence chapter of the Revised Judicature Act. Section 600.2157 of the
Compiled Laws of 1948 reads in part as follows: "No person duly author-
ized to practice medicine or surgery shall be allowed to disclose any in-
formation which he may have acquired in attending any patient in his pro-
fessional character. . .."

Although this section is included in the Revised Judicature Act and

therefore might be considered to relate only to court proceedings, the

language of the section is much broader. Therefore, it is generally
agreed. that in the absence of a court order directing otherwise, any in-

formatien acquired by a physician in the course of a physician-patient
relationship, including information obtained by a physician who is head
of a hospital in which the patient is being treated, is controlled by this
section. Therefore, the physician is prohibited from disclosing infor -

mation to public officials or others even though he has reason to believe

that the patient may cause injury to himself or to others. The restriction
on disclosure of information contained in this section is supplemented by
the provisions of Act 237 of the Public Acts of 1899 dealing with the regu-
lation and licensing of physicians. Section 338.52 of the Compiled Laws
of 1948 provides that the willful betrayal of a professional secret consti-
tutes unprofessional and dishonest conduct justifying refusal to issue or
continue professional licensing of any phys ician guilty of that conduct.

The situation with respect to psychologists is not quite the same.
Section 338.1018 of the Compiled Laws of 1948 provides in part: "No
psychologist certified under the provisions of this act shall be compelled
to disclose any information which he acquires from persons consulting
him in his professional capacity. ..." Although this section merely
precludes compelling disclosures yet it may be interpreted in such a man-
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ner as to be substantially similar to the restrictions contained in the
sections of the statutes dealing with physicians.

Currently, if a physician or psychologist does come into contact
with a patient who is dangerous to himself or others, the only recourse
is to seek admission of the person to a mental hospital. However, a
petition must be signed by a suitable person and neither psychologists
nor doctors desire to sign such petitions. Therefore, if psychologists
and physicians are to have adequate means available to handle a danger-
ous situation, it is recommended that the privilege statutes in Michigan
be amended to allow disclosure if the doctor or psychologist is convinced
that the patient is dangerous to himself or others and that disclosure is
necessary to prevent the threatened danger.

The proposed bills follow:

PROPOSED BILL NO. 1

A bill to amend section 2157 of Act No. 236 of the Public Acts of

1961, entitled"revised judicature act of 1961,"being section 600.2157
of the Compiled Laws of 1948.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section l. Section 2157 of Act No. 236 of the Public Acts of 1961, be-
ing section 600.2157 of the Compiled Laws of 1948, is amended to read
as follows:

Sec. 2157. No pebson duly authorized to practice medicine or surgery
shall be allowed to disclose any information which he may have acquired
in attending any patient in his professional character, and which informa-
tion was necessary to enable him to prescribe for such patient as a physi-
cian, or to do any act for him as a surgeon: Provided, however, That

in case such patient shall bring an action against any defendant to recov-
er for any personal injuries, or for any malpractice, if such plaintiff
shall produce any physician as a witness in his own behalf, who has treat-

ed him for such injury, or for any disease or condition, with reference

to which such malpractice is alleged, he shall be deemed to have waived
the privilege hereinbefore provided for, as to any or all other physicians,

who may have treated him for such injuries, disease or condition: Pro-

vided further, That after the decease of such patient, in a contest upon

the question of admitting the will of such patient to probate, the heirs at
law of such patient, whether proponents or contestants of his will, shall
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be deemed to be personal representatives of such deceased patient for
the purpose of waiving the privilege hereinbefore created. THERE IS
NO PRIVILEGE UNDER THIS SECTION IF THE PERSON AUTHORIZED

TO PRACTICE MEDICINE OR SURGERY HAS REASONABLE CAUSE
TO BELIEVE THAT THE PATIENT IS IN SUCH MEN TAL OR EMO-

TIONAL CO NDITION AS TO BE DANGEROUS TO HIMSELF OR TO THE

PERSON OR PROPERTY OF ANOTHER AND THAT DISCLOSURE OF

THE INFORMATION IS NECESSARY TO PREVENT THE THREATENED
DANGER.

PROPOSED BILL NO. 2

A bill to amend section 18 of Act No. 257 of the Public Acts of 1959,
entitled "An Act to provide for the certification of psychologists; to define
the powers and duties of the superintendant of public instruction; and to
provide penalties for the violation of this act," being section 338.1018
of the Compiled Laws of 1948.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Section 18 of Act No. 257 of the Public Acts of 1959,
being section 338. 1018 of the Compiled Laws of 1948, is amended to
read as follows:

Sec. 18. No psychologist certified under the provisions of this act
shall be compelled to disclose any information which he acquires from
persons consulting him in his professional capacity and which information
was necessary to enable him to render services in his professional capac-
ity to such persons. Any information may be disclosed with the consent
of the person so confiding if the person is 21 years of age or over or if
the person is a minor, with the consent of his parent or guardian. After
the decease of the person in a contest upon the question of admitting the
will of such person to probate, any or all of the heirs at law of such per-
son, whether proponents or contestants of his will, and the personal re-
presentative of such deceased person, may waive the privilege hereinbe-
fore created. THERE IS NO PRIVILEGE UNDER THIS SECTION IF A

CERTIFIED PSYCHOLOGIST HAS REASONABLE CAUSE TO BELIEVE

THAT THE PATIENT IS IN SUCH MENTAL OR EMOTIONAL CONDITION

AS TO BE DANGEROUS TO HIMSELF OR TO THE PERSON OR PROPERTY

OF ANOTHER AND THAT DISCLOSURE OF THE INFORMATION IS NEC-

ESSARY TO PREVENT THE THREATENED DANGER.
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RECOMMENDATION RELATING TO
CIRCUIT COURT COMMISSIONER POWERS IN WAYNE COUNTY

Effective January 1, 1969, the circuit court commissioner courts
of this state were eliminated by constitutional requirement as well as
legislative action. Mich. Const. Article VI, Sec. 26; Act. No. 154, P. A.
1968, C. L. 1948,600.9922. By the statutory provision, however, specific
provision was made applicable only to Wayne County, which provided:

"In any district in which there is a common pleas
court, the duties and powers of the circuit court com-
missioner shall be performed by 4 referees appointed
by the circuit court, which referees shall be court
clerks of the circuit court commissioners court with

25 years' experience as such court clerks, and if an
ins ufficient number of such qualified court clerks are
available, the remaining referees shall be persons
licensed to practice law in this state. "

The Michigan Supreme Court noted "that serious question has been
raised as to the constitutional validity of this phase of the statute. " It
thereupon entered an administrative order that:

"Effective January 1, 1969, all of the duties and
powers of the circuit court commissioners of Wayne

_ County are hereby transferred to the common pleas
court.of Detroit. "

This administrative order has been in effect throughout the year 1969 to
date and no referees hive been appointed.

The statutory provis ion for use of referees applicable only to Wayne
County seems totally unjustifiable without regard to the constitutional is sues
which it raises. One of the basic aims in the improvement of our system
for the administration of justice is to unify the court system of the state.
The lower court system was sought to be amalgamated into a single district
court system for the entire state. While local option was permitted to re-
tain municipal courts, including the Common Pleas Court of Detroit, these
exceptions were incorporated to meet political exigencies. To further frag-
ment the judicial system by providing for the appointment of referees to
perform circuit court commissioner duties in Wayne County seems particu-
larly unwarranted in the light of the specific provisions which permit non-
lawyers to serve as referees and the statutory formulation to preserve
specific jobs for the only two individuals who meet the 25 year seniority

56



requirement.

In considering a change in this provision, two basic alternatives are
available. The jurisdiction of the former circuit court commissioners
court in Wayne County could be transferred in its entirety to the Common
Pleas Court, as the Supreme Court has done, or it could be distributed
among all of the courts functioning as the lower court system of Wayne
County. Inasmuch as the Common Pleas Court is basically a municipal
court for the city of Detroit, it is our recommendation that the jurisdic-
tion be as signed among all of the courts which function within Wayne County.
Thus, a resident of Highland Park or any other area served by a municipal
court would be sued in that munic ipal court rather than in the Common
Pleas Court of Detroit.

The proposed bill follows:

PR OPOSED BILL

A bill to amend section 9922 of Act No. 236 of the Public Acts of 1961,
entitled :'revised judicature act of 1961, t' as amended by Act No. 154 of
the Public Acts of 1968, being section 600.9922 of the Compiled Laws of
1948.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Section 9922 of Act No. 236 of the Public Acts of 1961, as
amended by Act No. 154 of the Public Acts of 1968, being Section 600.9922
of the Compiled Laws of 1948, is amended to read as follows:

Sec. 9922. All duties and powers which by law may be performed by
justices of the peace, circuit court commissioners, judges of municipal
courts, judges of police courts and judges of the recorders court of Cadil-

lac shall be performed after December 31, 1968 by the district court. In-any
district.in-whith there-ie-a-common-prbea-s-eeurb,- the -chrbies-amd powers -of
tire =ircaft- court -cummi-=sioner-strerli-be -perfornred -by-4 -refe-ree-5-appotrrted-
by-the-ei,reuit-courti-whieh-referees- shabl-be-courlr eberles -of-the ei:reuR
eetirb ©ommis·sieners -court> with €-5-years L-experienee -28· strch, eotir b <,lerks,
and 46 *Ir inseffk,ientltember- ef -strch,quabif ied court-clerks-aregra:itabber
bbe- -re,naining- referees -sha·11 -be- per sons-Heens ed-bo-practice- ba·w-ifr blri-s-
sbate, - -1?he -pre,ent-empl:oyees- ef the -ei:retrit ·eourt-commiseioners- shaH
beeeme ·e™pboy·ees·«of-the-eirewit-eou·rt- h¥ urnitar-pos·iti:orrs· rvith -8·erlary
ranges -and· bene€R·s-net· ·inferier- te·the br present-#ta·tms: -·The ·cirettit-eecrt
shabl-appeint-abl-batl€ff-s-ef the -s·upereeded €·iretti*eourb ·commi·s-sionerier
eeurb te-continue -to-aeb as-babbiffs- and-bo· serve 914-proees·s· in-the-sameU
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menrrer· an€1-w·iur the -game-fee- f€ heiltrie -ae- € errnerly- i-9-sued· by-the· ©ireak
eeart· eommi·s·stener Le- court -end· ferrnerly-served-by ·suck-baH·iffs, - -AM-bhe
rrghts, -priviteges -end· bene€*s-et the 4>eitiffs -ehel.44>e ·mainta·ined: -:Ap-
peabs· from the -re:[e·ree- shaH-be -te-bbe €·ireait-eearb··in -the-rnennee ·pre-
seri·bed· by-rulee of -the-suprerne ·coturt. IN GEOGRAPHIC AREAS HAVING
NO DISTRICT COURTS BUT WHICH ARE SERVED BY MUNICIPAL OR
COMMON PLEAS COURTS, THE DUTIES AND POWERS OF THE CIRCUIT
COURT COMMISSIONERS SHALL BE PERFORMED BY THE DISTRICT

COURTS, MUNICIPAL COURTS AND COMMON PLEAS COURTS WITHIN
SUCH COUNTIES HA VING VENUE IN OTHER CIVIL ACTIONS AGAINST
A DEFENDANT WHO IS ESTABLISHED, LOCATED, OR RESIDES IN
THE GEOGRAPHIC AREA IN WHICH THE COURT IS LOCATED. THE

PRESENT EMPLOYEES PERFORMING SERVICES INCIDENT TO THE
DUTIES AND POWERS OF THE FORMER CIRCUIT COURT COMMISSION-
ERS AND THE BAILIFFS OF SUCH COURTS SHALL BE EMPLOYEES OF

THE DISTRICT COURTS, MUNICIPAL COURTS AND COMMON PLEAS
COURTS OF THE SAME COUNTY AS ASSIGNED BY THE STATE COURT

ADMINISTRATOR. THE SALARY ARRANGEMENTS, FEES AND BENE-
FITS OF SUCH EMPLOYEES AND -BAILIFFS SHALL NOT BE INFERIOR

TO THEIR PRESENT STATUS. Fees payable under any statutory provi-
sions for the performance of any of the duties of the offices abolished by
this act shall be payable to the clerk of the district court OR OTHER SUC-
CESSOR COURTS for forwarding to the political subdivision involved. Un-
less the context othe rwise indicates references in all laws to the coarts
so abolished shall be deemed to refer to the district court OR OTHER

SUCCE.SSOR COURTS. This act shall supersede and revoke any acts or
parts of-acts in conflict with its provisions but only to the extent of such
conflict.

0
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SENATE BILL No. 260

March 22, 1971, Introduced by Senators COOPER, BISHOP,
RICHARDSON and FAXON and referred to the
Committee on Commerce.

A bill to amend section 3036 of Act No. 218 of the Public

Acts of 1956, entitled

"The insurance code of 1956,"

being section 500.3036 of the Compiled Laws of 1948.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Section 1. Section 3036 of Act No. 218 of the Public '

2 Acts of 1956, being section 500.3036 of the Compiled Laws

3 of 1948, is amended to read as follows:
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1 Sec. 3036. Whenever an appeal is taken from any judg-

2 ment in any case wherein it shall appear to the court that

3 all or a part of the particular liability of the appellant

4 thereunder is insured against, in and by any surety company .

5 or insurance carrier, authorized to do such business in

6 Michigan, and the court is satisfied of the applicable coverage

7 of such policy or suretyship, it shall not be required of

8 the appellant to provide any appeal bond or bond to stay

9 execution pending such appeal TO THE EXTENT OF THE COVERAGE

10 OF SUCH POLICY OR SURETYSHIP, but such insurance carrier or

11 surety company may be required by the court and is hereby

12 given authority to execute its written rec.ognizance to the

13 opposite party or parties for the payment 07 the taxable

14 costs of such appeal. +Ar ovided, Such surety company or in-

15 surance carrier shall deposit with $*id- THE court a copy of

16 se44 THE insurance policy or bond and shall admit its liability

17 thereunder, and agree to pay such judgment against its insured,

18 if any, as shall be affirmed by s.a44 THE appellate court,

19 but not exceeding the amount of the liability under Ge·U- THE

20 policy or bond; and in such case the court having jurisdiction

21 thereof, on its own motion, may enter judgment against **44-

22 THE surety company or carrier to such extent without further

23 proceedings. IF THE COVERAGE OFSUCH POLICY OR SURETYSHIP IS

24 LESS THAN THE AMOUNT OF THE JUDGMENT, A STAY OF EXECUTION SHALL

2
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3

1 BE GRANTED UPON FILING OF A BOND FOR THE DIFFERENCE BETWEEN

2 THE AMOUNT OF THE JUDGMENT AND THE COVERAGE OF SUCH POLICY

3 OR SURETYSHIP.
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HOUSE BILL No. 4295
February 18, 1971, Introduced by Reps. 0'Neill, Sharpe,

McNeely, Geerlings, Ogonowski, Del Rio, Weber and

Suski and referred to the Committee on Judiciary.

A bill to amend section 3036 of Act No. 218 of the Public

Acts of 1956, entitled

"The insurance code of 1956,n

being section 500.3036 of the Compiled Laws of 1948.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

1 Section 1. Section 3036 of Act No. 218 of the Public

2 Acts of 1956, being section 500.3036 of the Compiled Laws
3 of 1948, is amended to read as follows:

1

1
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2 H. 4295

1 Sec. 3036. Whenever an appeal is taken from any judg-
2 ment in any case wherein it shall appear to the court that
3 all or a part of the particular liability of the appellant
4 thereunder is insured against, in and by any surety company
5 or insurance carrier, authorized to do such business in
6 Michigan, and the court is satisfied of the applicable coverage
7 of such policy or suretyship, it shall not be required of
8 the appellant to provide any appeal bond or bond to stay
9 execution pending such appeal TO THE EXTENT OF THE COVERAGE

10 OF SUCH POLICY OR SURETYSHIP, but such insurance carrier or
11 surety company may be required by the court and is hereby
12 given authority to execute its written recognizance to the
13 opposite party or parties for the payment of the taxable
14 costs of such appeal . -*44ev4-ded-r-Such surety company or in-
15 surance carrier shall deposit with said THE court a copy of
16 se-U· THE insurance policy or bond and shall admit its liability
17 thereunder, and agree to pay such judgment against its insured,
18 if any, as shall be affi rmed by said THE appellate court,
19 but not exceeding the amount of the liability under Ge·44 THE
20 policy or bond; and in such case the court having jurisdiction
21 thereof, on its own motion, may enter judgment against Ge*€k-
22 THE surety company or carrier to such extent without further
23 proceedings. IF THE COVERAGE OFSUCH POLICY OR SURETYSHIP IS
24 LESS THAN THE AMOUNT OF THE JUDGMENT, A STAY OF EXECUTION SHALL
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3 H. 4295

1 BE GRANTED UPON FILING OF A BOND FOR THE DIFFERENCE BETWEEN

2 THE AMOUNT OF THE JUDGMENT AND THE COVERAGE OF SUCH POLICY

3 OR SURETYSHIP.
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RECOMMENDATION RELATING TO
INSURANCE POLICY IN LIEU OF BOND

Where a judgment has been rendered against a defendant who carries
insurance, it is provided by statute that such a policy may be used in lieu
of abond tostay proceedings. Compiled Laws 1948, Sec. 500.3036.
The Michigan Supreme Court has construed the statute as eliminating the
need for a bond even though the insurance coverage is substantially less
than the amount of the judgment. - See Wolodzko v. Burdick, 382 Mich. 528
(1969).

The Michigan Supreme Cal rt has presently under consideration a
change in court rules which will require that the elimination of a bond is
available only when the insurance coverage is at least 50% of the amount of
the judgment. Id. p. 534. As a matter of fairness, however, there seems
no sound reason why a bond to stay proceedings must be in the full amount
of the judgment when there is no insurance and only in one-half that sum
when there is insurance coverage. It is thus our recommendation that the
statute be amended to provide that to the extent that the insurance policy
does not cover the amount of the judgment that the full difference shall be
covered by a bond in order to stay proceedings.

The proposed bill follows:

PROPOSED BILL

A bill to amend section 3036 of Act No. 218 of the Public Acts of 1956,
entitled, "the insurance code of 1956", being section 500.3036 of the Com-
piled Laws of 1948.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section l. Section 3036 of Act No. 218 of the Public Acts of 1956, being
Section 500.3036 of the Compiled Laws of 1948, is amended to read as fol-
lows:

Sec. 3036. Whenever an appeal is taken from any judgment in any .
case wherein it shall appear to the court that all or a part of the particular
liability of the appellant thereunder is insured against, in and by any surety
company or insurance carrier, authorized to do such business in Michigan,
and the court is satisfied of the applicable coverage of such policy or surety-
ship, it shall not be rekluired of the appellant to provide any appeal bond or
bond to stay execution pending such appeal TO THE EXTENT OF THE

59



COVERAGE OF SUCH POLICY OR SURETYSHIP, but such insurance car-
rier or surety company may be required by the court and is hereby given
authority to execute its written recognizance to the opposite party or par-
ties for the payment of the taxable costs of such appeal: Provided, Such
surety company or insurance carrier shall deposit with said court a copy
of said insurance policy or bond and shall admit its liability thereunder,
and agree to pay such judgment against its insured, if any, as shall be af-
firmed by said appellate court, but not exceeding the amount of the liability
under said policy or bond; and in such case the court having jurisdiction
thereof, on its own motion, may enter judgment against said surety com-
pany or carrier to such extent without further proceedings. IF THE COV-
ERAGE OF SUCH POLICY OR SURETYSHIP IS LESS THAN THE AMOUNT

OF THE JUDGMENT, STAY OF EXECUTION SHALL BE GRANTED UPON
FILING OF A BOND FOR THE DIFFERENCE BETWEEN THE AMOUNT

OF THE JUDGMENT AND THE COVERAGE OF SUCH POLICY OR SURETY-
SHIP.

U
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RECOMMENDATION RELATING TO

APPEALS FROM MUNICIPAL COURTS

At the present time, appeals from the district courts are taken to
the circuit court to be tried on the record made in the district court.

Mich. Comp. Laws 1948, Sections 600.8341, 600.8342. Municipal courts,
however, are still governed by the provisions formerly applicable to the
justice courts. Mich. Comp. Laws 1948, Sections 730.106, 730.136. Ap-
peals from justice courts were tried de novo in the circuit court. Mich.
Comp. Laws 1948, Sections 600.7701 et seq. Appeals from municipal
courts are tried de novo in the circuit court.

With municipal courts operating with stenographic transcripts similar
to those made in the district courts, there is no sound reason for a retrial

of the case in the circuit court. It is thus recommended that the procedure
now applicable to appeals from the district court which are tried on the re-
cord be made equally applicable to appeals from municipal courts.

The proposed bill follows:

PROPOSED BILL

A bill to amend Act No. 236 of the Public Acts of 1961, entitled "re-

vised judicature act of 1961,"asamended, being sections 600.101 to 600.
9928 of_the Compiled Laws of 1948, by adding a new section 7751.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Act No. 236 of the Public Acts of 1961, as amended, being
sections 600.101 to 600.9928 of the Compiled Laws of 1948, is amended by
adding a new section 7751 to read as follows:

SEC. 775. (1) APPEALS FROM MUNICIPAL COURTS SHALL BE
ON A WRITTEN TRANSCRIPT OF THE RECORD MADE IN THE MUNICI-

PAL COURT OR ON A RECORD SETTLED AND AGREED TO BY THE

PARTIES AND APPROVED BY THE COURT.

(2) APPEALS SHALL BE TO THE CIRCUIT COURT FOR THE COUNTY
IN WHICH THE JUDGMENT IS RENDERED. APPEALS FROM FINAL
JUDGMENTS SHALL BE AS OF RIGHT AND ALL OTHER APPEALS SHALL
BE BY APPLICATION. APPEALS TO THE COURT OF APPEALS FROM
JUDGMENTS ENTERED BY THE CIRCUIT COURT ON SUCH APPEA LS
SHALL BE BY APPLICATION.U
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RECOMMENDATION RELATING TO ELIMINATION OF
CIRCUIT COURT COMMISSIONER POWERS OF MAGISTRATE

In the District Court Act, it is provided that a magistrate who is a
licensed attorney has jurisdiction "to perform the powers and duties of
acircuit court commissioner". C. L. 1948, §600.8511(e). The only sig-
nificant activities of a circuit court commissioner were the handling of
summary proceedings in landlord-tenant cases and in land contract fore-
closures. The defendant in such cases has the right to demand a jury
trial. In addition, the plaintiff in the summary proceeding can seek per-
sonal judgments against the defendant for the amount owing for unpaid
rent. See C. L. 1948, §600.5634.

There is serious question as to the power of a magistrate to handle
such cases both as a matter of statutory and constitutional limitations. As
a practical matter, district court judges require that the judge rather than
the magistrate should preside in cases involving summary proceedings.

It is clear that a summa ry proceeding for eviction of a tenant or fore-
closure of a land contract is just as significant a civil action as most others
which come before the district judges. There seems no sound reason why
such cases should not be*handled by the district judge rather than by a
magistrate. It is thus our recommendation that the powers of magistrates
to perform the duties of a circuit court commissioner should be deleted
fronn the statute.

The proposed bill follows:

PROPOSED BILL

A bill to amend section 8511 of Act No. 236 of the Public Acts of 1961,
entitled "revised judicature act of 1961", as amended by Act No. 182 of
the Public Acts of 1969, being Section 600.8511 of the Compiled Laws of
1948.

THE PEOPLE OF THE STATE OF MICH[GAN ENACT:

Section 1. Section 8511 of Act No. 236 of the Public Acts of 1961, as
amended by Act No. 182 of the Public Acts of 1969, being Section 600.8511
of the Compiled Laws of 1948, is amended to read as follows:

Sec. 8511. Magistrates shall have the following jurisdiction and duties:
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(a) To arraign and sentence upon pleas of guilty for those violations
of

(1) Act No. 300 of the Public Acts of 1949, as amended, being sec-
tions 257.1 to 259.923 of the Compiled Laws of-1948, or a local ordinance
substantially corresponding the reto;

(2) Act No. 165 of the Public Acts of 1929, as amended, being sections
301.1 to 306.3 of the Compiled Laws of 1948;

(3) Act No. 286 of the Public Acts of 1929, as amended, being sections
311.1 to 315.2 of the Compiled Laws of 1948;

(4) Act No. 303 of the Public Acts of 1967, being sections 281.1001 to
281.1199 of the Compiled Laws of 1948;

(5) Act No. 254 of the Public Acts of 1933, as amended, being sections
475.1 to 479.49 of the Compiled Laws of 1948;

(6) Act No. 181 of the Public Acts of 1963, as amended, being sections
480.11 to 480.19 of the Compiled Laws of 1948;

(7) Act No. 74 of the Public Acts of 1968, being sections 257.1501 to
257.1518 of the Compiled Laws of 1948; and

(8). Act No. 339 of the Public Acts of 1919, as amended, being sections
287.261 to 287.290; when the maximum permissible punishment thereunder
.does not exceed 90 days in jail or a fine of not more than $100.00, or both,
as authorized by the judges of the district court, except for violations of
sections 625, 625b, 626, 626b and 904 of Act No. 300 of the Public Acts
of 1949, as amended, or a local ordinance corresponding thereto.

(b) To issue warrants for the arrest of any person upon the written
authorization of the prosecuting or municipal attorney.

(c) To fix bail and accept bond in all criminal cases.

(d) To issue search warrants, when authorized to do so by a district
court judge.

te)- -M-the-rneg»i-strate is -a» ·pe·r·son- H.©ensed- 60 ·pra·ctiee 4aw- i# th &·s·-stater
be·pe·rfer,rk ·the l'ewers-end· iltities· 4-e· €ireait-eeart·oommbies·iene,r

(4-(E) To act as coroner when required to do so, as provided by section
8 of Act No. 343 of the Public Acts of 1925, as added, being section 326.8
of the Compiled Laws of 1948.

U
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RECOMMENDATION RELATING TO
CONSTITUTIONAL AMENDMENT RE JURIES OF 12

The district courts have been created with all of the attributes of a

court of record. All proceedings are stenographically recorded and writ-
ten pleadings are provided for. By express provision of the creating act,
however, "the district court is not a court of record. " (1948 Compiled
Laws, Sec. 600.8101). The reason this provision was inserted is that
Article I, Section 20 of the Michigan Constitution permits less than 12
jurors only in "courts not of record".

In the trial of traffic cases and various other misdemeanors, it has
for many years been found administratively necessary to provide for 6 man
juries and such is the provision for the district. courts. See C. L. 1948,
600.8355. Thus to meet the present constitutional limitation, it is neces-
sary to provide by statute that the district court shall not be a court of record.

This constitutional limitation creates distinctions between the district

court and other courts of record which are unwarranted. In its operation,
the district court is no different than any other court of record. Yet many
laws were enacted ove r the years which are applicable to courts of record
a nd should be applicable to the district court but are inapplicable in the
absence of an amendment to the laws or a new statute made specifically
applicable to the district courts.

A number of provisions of the Revised Judicature Act are applicable
to courts of record and should be equally applicable to the district courts.
Such, for instance, are the provisions for so-called long arm jurisdiction.
RJA, Chapter 7. Furthermore, in the field of res judicata, credence is
granted to judgments of a court of record which is greater than in judg-
ments by courts not of record. This is particularly significant in the area
of recognition of judgments of another state which are accepted under the
full faith and credit constitutional provisions when rendered in a court of
record.

It is our belief that the status and effective ness of the District Courts

will be materially enhanced by elimination of the statutory requirement that
it is not a court of record. This can only be achieved by amending the con-
stitution to eliminate the test for less than 12 man juries as being applica-
ble only to courts not of record. The more proper delineation should refer
to the nature of the offence. It is believed that the criminal jurisdictional
limitation of the District Courts to misdemeanors having a maximum im-
prisonment of one year should be the basis for constitutional jurisdictional
requirement as well. (1948 Compiled Laws, Sec. 600. 8311).LA
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The proposed constitutional amendment follows:

JOINT RESOLUTION

A JOINT RESOLUTION proposing an amendment to Section 20 of Art-
icle I of the State Constitution relating to the use of less than 12 jurors.

RESOLVED, By the Senate and the House of Representatives of the
State of Michigan, That the following amendment to Section 20 of Article I
of the State Constitution, relating to juries of less than 12, is proposed,
agreed to and submitted to the people of the State:

ARTICLE I

Sec. 20. In every criminal prosecution, the accused shall have the
right to a speedy and public trial by an impartial jury, which may consist
of less than 12 jurors in abl-eeup»·not-of-peeerd PROSECUTIONS FOR
MISDEMEANORS PUNISHABLE BY A MAXIMUM IMPRISONMENT OF ONE
YEAR; to be informed of the nature of the accusation; to be confronted with
the witnesses against him; to have compulsory process for obtaining wit-
nesses in his favor; to have the assistance of counsel for his defense; to
have an appeal as a matter of right; and in courts of records when the trial
court so orders, to have such reasonable assistance as may be necessary
to perfect and prosecute an appeal.

1'
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